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IN THE 
Supreme Co~rt · of Appeals of Virginia 
AT RICHMOND. 
Record No. 3217 
S .. E. RUDLIN, INDIVIDUALLY AND TRADING AS 
ADAMS OPTICAL COMP ANY, ~laintiff in Error, 
versus 
LA WREN CE P .A.RKER, Defendant in Error. 
PETITION FOR "\VRIT OF ERROR. 
To the Ho1iorable Chief Just-ice and Ass.ociate .Justices of the 
Sitpreme Cou,rt of .Appeals of Virginia: · 
. . 
·Your petitioner, S. E. Rncllin, Individually and Trading .As 
Adams Optical Company, respectfully represents that he is 
aggTicved by final judgment entered by the Law and Equity 
Court of the City of Richmond, Part II, rendered on June 17, 
1946, upon the verdict of a Jury for $2,601.70 in an action at 
law wherein the said petitioner was· defendant and Lawrence 
Parker was plaintiff. ·· 
Herewith presented is a transcript of the record of the trial 
and proceedings subsequent thereto in the lower Court, to 
which transcript references will be made; plaintiff and defend-
ant in said Court being for convenience ·designated by the 
same terms in this petition. · 
TH:m FACTS. 
The defendant, S. E. Rudlin., owned and operated two opti-
cal stores ( at 216 East Grace Street and 608 East Grace· 
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2* Street) in the City of Richmond under the *trade name of 
Adams Optical Company ( MS. R., p. 21). 
On April 23, 1945, the defendant entered into a written con-
tract of employment with the plaintiff who was to serve the 
company as manager, optical dispenser and shop man for a 
period of one year commencing on May 1, 1945, with the rig·ht 
of either party to terminate the contract upon the giving of 
90 days notice (MS. R., pp. 4, 5). The plaintiff, who previous 
to his employment by the defendant resided in New York 
City, entered into his duties under the Contract on May 1, 
1945 (MS. R., p. 25). Although the Contract did not stipulate 
the particular store which the plaintiff was to manage (MS. 
R., p. 35)., he only managed the store at 216 East Grace Street 
(MS. R., p. 40). He was never in the sto1~e at 608 East Grace 
Street during business hours and '' it was absolutely no rea-
son for him to be there" (MS. R., p. 89). Miss Betty Scheei· 
was employed by the. defendant as manager and optical dis-
penser for bis store at 608 East Grace Street (MS. R., pp. 
151, 154). Although the Contract did not stipulate the par-
ticular store in which the plaintiff was to serve as optical dis-
penser, he only did optical dispensing for the store at 216 
East Grace Street ( MS. R., p. 154). He was in full charge of 
the store at 216 East Grace Street as manager, and as optical 
dispenser for that store he recommended the patients to an 
optometrist and fitted glasses after the patient brought in a 
prescription. As shop man the plaintiff did the mecl1anical 
work and optical work at 216 East Grace Street where the 
laboratory of the Aciams Optical Company was located, and 
also did the mechantcal and sl10p work on orders taken for 
gfasses by Miss Scheer at 608 East Grace Street (MS. R., p. 
88). 
The plaintiff remained in the employ of the ·defendant until 
November 26, 1945, when he was discharged by the defendant 
(MS. R., p. 57). Thereafter the plaintiff instituted his action 
nt law against the defendant by Notice of :Motion for Judg-
ment claiming· that he was wrongfully discharged under '' a 
written agreement whereby he was to become and did be-
3* come from the 1st of l\fay·, 1945., *and for the p.eriod of 
one year thereafter, the mana.ger, optical dispenser and 
Rhop man of and for the defendant in his optical business con-
ducted by the defendant, S. E. Rndlin, in the City of Richmond, 
under the name and style of Adams Optical Company .at 608 
and 216 East Grace Street (MS. R., p. 2). The defendant in 
his Grounrls of Defense asserted that ''lrn had just and rea-
sonable ca.use to dischal'g-e tl1e plaintiff from his employ on 
November 26, 1945," and "that the defendant was not in-
. debted to the plaintiff in any sum, either by way of salary 
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or commissions," and "that the plaintiff was not entitled to 
any conunissions of 5% of the cash receipts of the defendant's 
store located at 608 East Grace Street, Richmond, Virginia, in 
that the agreement between the plaintiff and defendant did 
not include and embrace the cash receipts from said store'' 
(MS. R.., pp. 13, 14). 
The evidence introduced on behalf of the defendant relative 
to the cause for the discharg~ of the plaintiff showed that the 
plaintiff was guilty of misconduct while in the employ of the 
defendant and during the course of the plaintiff's employment, 
sueh conduct consisting of lewd, indecent and indiscreet pro-
JJOsals, approaches and remarks in the store at 216 East Grace · 
Street, on November 26, 1945, to a colored patient named 
Eleanor Brooks (maiden name-Eleanor Johnson), who was 
employed at McGuire Hospital (J\·iS. R., p. 156). This colored 
patient testified that in November, 1945, she went into the 
store at 216 East Grace Street to replace her broken glasses, 
that the plaintiff, whom she did not know before, waited on her 
and g·ave her a slip of paper and sent her to the office of the 
defendant, who was a practicing optometrist in the City of 
Richmond. That after the defendant examined her eyes~ she 
then returne~ to 216 East Grace Street to l1ave the plaintiff 
fit her for glasses (MS. R, p. 127). That the plaintiff asked 
her to s.it down at a table and draw doser to it whieb she 
did.; That the plaintiff said he was going to nt a pair of 
glasses on her eyes and after dojng so he requested this · 
colored patient to open her l?louse which she did. Whereupon 
· the plaintiff put bis bands on the ·inside of ber blouse and 
4* remarked t1mt "They ~are hard to get out, are11't theyV" 
That upon t11e repeated protests of the colored pati1mt, 
the plaintiff said, "You know, you have tQ have a thorough 
examination." H-e · further told her that, ''When yon come 
bac1r, wear an open g-own and come around six o'clock p. m. ,.,, 
although the place closed at five-thirty p. m. That the plain-
tiff had a little piece of paper on the table and that he said to 
the colored patient she was to answer all questions, even if 
l1e asked J1er when was tbe last time s]1e had intercourse {1\£S. 
R., pp. 128, 129). The colored Jlatient further testified that 
on November 26, 1945, i:;he received a card to come for her 
glasses, that she first called tlie defendant to ask him did she 
need any further examination and he said no. That npofl the 
defendant asking l1er why she made this inquiry., she related 
what had taken place on her visit to 216 East Grace Street. 
That fhe defendant then asked lier would she tell M:iss Seheer, 
the manager at 608 East Grace Street, wlmt-she had told him 
(MS. R., p. 129). 
The colored patient testified that she immediately called 
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Miss Scheer and told her about the incident ov.er' the phone .. 
That Miss Scheer met her at 216 East Grace Street when she 
went for her glasses on the afternoon of November 26, 1945, 
and asked her would she make these statements in the pres-
ence of the plaintiff. That she repeated in the presence of the 
plaintiff and Miss Scheer what had taken place. That th~ 
plaintiff said, '' What are you all trying to pull over on me 1 '' 
and that "You all are trying to get me into some trouble (MS .. 
R., p. 130). 
Miss Scheer testified that she had the colored patient con-
front the plaintiff with the statements about his misconduct. 
That acting under the authority of her employer, the defend-
ant, she asked the plaintiff whether the· statements of Eleanor 
Brooks were true, and that the plaintiff 1·eplied that ''VVe 
were trying to frame him.'' She told the plaintiff that they 
were not and that thev would have to look into the matter 
(MS. R., p .. 152). . . 
Miss Scheer further testified that upon authorization 
5* of the defendant she *requested Eleanor Brooks to go 
from the store to the office of the defendant's attornev and 
make the statement to him '(MS. R., p. 152). The defendant 
testified that in accordance with his instructions to Miss 
Scheer, a written statement was made .by Eleanor Brooks to 
his attorney (MS. R., p. 158). The Court did not admit this 
written statement (Defendant's Exhibit A) in evidence (:MS. 
R .. , pp. 116, 186). The def~ndant further stated that after his 
attorney had taken the statement from Eleanor Brooks he 
conferred with· him, and· as a result of his conference with his 
attorney they went to 216 East Grace Street on the afternoon 
of N oveinber 26, 1945, for the purpose of discharging the 
plaintiff· (MS. R., pp. 140, 141). That upon tl1eir arrival the 
defendant banded the plaintiff the written statement of 
Eleanor Brooks which he glanced at in a casual manner. That 
the plaintiff did not make a categorical denial of the truth 
of the statement althoug·h the defendant and his attorney re-
mained in the store for some time after their arrival (l\IS. 
R., pp. 163, 164). 
In answer to a question by the Court, '' Did yon deny the 
statement tlie woman made 1'' The plaintiff said, ''Yes, sir, 
I definitely did." The plaintiff then stated that the context 
of hies denial to the defendant was as follows: "If vou can 
believe this ag·ainst me, what a colored wonian has sail against 
my word, I have been there and worked faithfully for you 
overtime and everything else'' ( MS. R., pp. 79.~ 80). In re-
gard to what was said when the colored woman confronted 
him in the presenc~ of 1'fiss Scheer, the plaintiff testified as 
follows (MS. R., pp. 91, 92, 93, 94): 
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CROSS EXAMINATION. 
By Mr. Emroch: 
5 
Q. Was there any conversation had between you and this 
colored woman and Miss Scheer or between you and Miss 
Scheer, in the presence of this colored woman in regard to 
your conduct toward thi8 colored woman? 
A. Miss Scheer and me 1 
Q. And this colored woman. 
A. vV as there any f Let me see if I get your question. 
6* \Vas there any * conversation between Miss Scheer or 
the colored woman and Mi"ss Scheer? . 
" Q. Or you and the colored woman, any three of you together 
at any time. 
A. Any conversation that was going on there is that Miss 
Scheer was questioning the colored woman. 
Q. In your -presence? 
A. In my presence. 
Q. ·what :was the nature of those questions in your pres-
ence¥ 
A. (Pause) That is a pretty hard thing to go by. ..Are you 
referring to my supposed to have been misconduct with the 
colored woman f Is that what you are referring to 1 · 
Q. If the Court rules that I have to answer any questions, ,. 
Mr. Parker, I will answer them, but I do not think I will have 
to answer questions at this time. 
By the Court: 
Q. Do you recall what I\Iiss Scheer was talking about, talk-
ing to the colored woman about l 
A. That is pretty-
Q. "\Vhat was she questioning: her about¥ 
A. (Pause) Let me see. Only thing I can think of, my 
supposed to have been misconduct with the colored woman. 
Q. In connection with, or in relation to some alleged mis-
conduct of yours about or with her? 
A. Yes, sir. 
By Mr. Emroch: ( continued) 
Q. What was said by 1Iiss Scheer to this colored woman in 
your presence? 
A. She asked the colored woman questions, and in fact she 
asked the colored woman what her story was, and the colored 
woman told her something·. 
Q. ·what did the colored woman tell her f 
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A.. (Pause) Oh, yes, now I' recall. That I was sup-
7* posed to have put my hands *down her breast. I recall 
that very well. And further that I wanted her to, that I 
wanted to give her an examination. 
Q. ·what else did she say to Miss Scheer in your presence? 
A. That is all I can remember. 
Q. That is all you can remember? 
A. Yes. . 
Q. Did the colored girl say to Miss Scheer in your presence 
that '' He told me also the next time I came here to wear an 
open gown dress T'' 
A. That is right. 
Q. Said that 1 
A. She said that right in front of l\Hss Scheer and myself, 
I admit it. 
Q. What time of the afternoon was this conversation? 
A. About two o'clock or two-thirtv. 
Q. She also said you did put yotir hand on her breast, in 
her presence Y 
A. She said that. 
Q. And she also said to you that you said '' You will have 
to answer all the questions that I propound to you, including 
the question as to who was the last person you had sexual 
intercourse with.'' Didn't she say that in the presence of 
Miss Scheer and you! 
A. I don't remember that. 
The Qourt: You mean the lady said to this man be had 
told her to tell him who the last person she had sexual inter-
course with? 
:Mr. Emroch: Yes, the customer had: 
A. (Continued) That, I wouldn't remember. . 
Q. Was that colored woman a customer of the Adams Opti-
cal CompanyY 
A. She was a patient of mine, yes. 
The contract between the plaintiff and defendant provided 
., that the plaintiff gJ10uld receive as compensation the sum 
8* of $75.00 per week plus 5% of all cash •receipts of the 
company over and above $75.00 per week. The plaintiff 
received his weekly compensation while in the defendant's 
employ but no accounting- was had prior to the date of his dis-
charge as to the 5% of the gross receipts. On November 27, 
1945., the day after the plaintiff was discharged~ the defend-
ant, through his attorney, forwarded to the plaintiff a check in 
the sum .of $162.96 together with a statement sl10wing the 
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~Toss receipts of the sto.re owned and operated by the de-
fendant at 216 East Grace Street during the period which the 
plaintiff managed same, the weekly salary payments made by 
the der.endant to the plaintiff prior to his discharge and the 
mathematical calculations for the determination of the amount 
which the defendant concluded he was indebted to the plain-
tiff under the terms of the contract (MS. R., pp. 57, 58, 59). 
The plaintiff did not accept the said check for $162.96 and 
had his attorney write the defendant's attorney returning 
said check (MS. R., pp. 59, 62). 
The defendant closed llis optical business at 216 East Grace 
Street on November 26, 1945, the date of the plaintiff's dis-
.charge. The lower Court construed the contract between the 
plaintiff and defendant and held as a matter of law that the 
plaintiff wa~ employed as manager, optical dispenser and 
shop man for the Adams Optical Company. at 608 East Grace 
Street and 216 East Grace Street. The lo,~er Court held as a 
matter of law that the plaintiff was entitled to receive as com-
pensation the sum of $75.00 per ·week· and in addition thereto, 
he was entitled to 5% of all of the gross receipts of the Adams 
Optical Company at 216 East Grace Street and 608 East Grace 
Street (MS. R., pp. 43., 44, 49, 50), and so instructed the jury, 
should they find for the plaintiff (MS. R., pp. 187, 188). The 
.defendant contended that the plaintiff was only entitled to 
$75.00 per week and 5% of the g'I'oss receipts of tbe store 
1ocated at 216 East Grace Street. The jury found f~r the 
plaintiff in the sum of $2,601.70, allowing· him $75.00 per week 
for the remaining period of the co~tract from November 26, 
1945, to May 1, 1946, and 5% of the gross receipts of the 
Adams Optical Company at 216 East Grace Street and 
9* ~608 East G1·ace Street for the full period of the contract, 
less t11c earnings of the plaintiff after tbe date of his 
discharge to t11e expiration date of the contract. The cash 
receipts of 216 East Grace Street after its closing was based 
on what it would have earned bad it continued in the optical 
business (l\1IS. R., pp. 187, 188). .Judgment was entered by the 
Court on the verdict of the Jury. 
ASSIGNMENTS OF ERROR · 
1-The Court erred in· giving plaintiff ?s Instruction No. 4. 
2-The Court erred in construing the contr'act of employ-
ment and in holding· as a matter of law that the plaintiff was 
employed as manager, optical dispenser and sl10p man of the 
Adams Optical Company at 216 East Grace Street and 608 
East Grace Street., Richmond, Virginia, and in holding as a 
matter of law that tl1e plaintiff was entitled to receive as com-
8 . Sup1:eme· Court of Appea:Is of' Virginia: 
pensatio.n the sum of $75.00 per week and 5% of all the gross· 
receipts of the Adams Optical Company including the gross. 
receipts at 216 East Grace Street and 608 East Grace StreeL 
3-The Court erred in not permitting the defendant to in-
troduce evidence before the Jury to show the intent of ihe 
parties under the contract in regard to the plaintiff's employ-
ment and his compensation, and to show the cous.truction 
which the parties placed upon the said contract .. 
4-The Uourt erred in the manner and method in which the 
Court propounded questions to the defendant and witnesses. 
for the defendant in the presence of the. Jury, and in refusing: 
to sustain the motion of the defendant to declare a mistrial 
on the grounds that the questions as propounded were highly 
prejudicial to the defendant and conveyed to the Jury the. 
opinion of the Coui:t on the merits of the case.a\ld the credi-
bility of the witnesses. 
5-The Court erred in refusing to grant to the defendant 
a reasonable and sufficient time in which to prepare and argue 
his motion to set aside the verdict of the Jury as contrary to 
law and evidence. 
6-The Court erred in refusing defendant's Instruction 
No .. 7r 
7-The C6lurt erred in giving· plaintiff's Instruction 
No .. l. 
10• *8-Tl1e Court erred in g·iving the plaintiff's Instruc-
tion No .. 2 .. 
9--The Court err~d in refusing the defendant's Instruction 
No. 8. . . · 
10--The Court erred in refusing to sustain the motion of' 
the defendant to set aside the ve-rdict of the J urv as being · 
contrary to law and evidence and for other reas01is assigned 
in said motion .. 
THE LAW .. 
Assig1nne-nt of Error No. 1 .. 
The Court gave the following instruction for tl1e plaintiff: 
INSTRUCTION NO. 4: 
The Court instructs the Jurv tlia.t fhe burden is on the 
plaintiff to prove his case by a preponderance of the eviclence .. 
The Court instructs the ,Jury that the plaintiff havin$' pro-
duced bis contract or employment and having shown his dis-
charge by the defendant, it then becarne inc'llmbent npon the 
defendant to produce satisfactory eviclence that the plaint-iff's 
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discharge iva.s justified in f apt. The Court further instructs 
the Jury that even though the defendant believed he had rea-
sonable cause to discharge the plaintiff yet if in fact such 
cause did not exist and was not shown to be true then such 
discharge was unjustified. (Italics supplied.)" 
Counsel for the defendant objected and excepted to the ac-
tion of the Court in giving· Instruction No. 4 on the grounds 
that it was a shifting of burden instruction, that the inclusion 
of the word '' satisfactorv'' was erroneous since it was not 
incumbent upon the def e'ndant to produce satisfactory e11i..: 
dence that the plaintiff's discharge was justified, and further 
that the instruction emphasized to the Jury the fact that the 
defendant could not discharg·e the plaintiff unless he wa·s ab-
solutely certain of his rig·ht to discharge. The Supreme Court 
of Virgh~ia l1as considered the question involved in this As-
sigmrn.mt of :E~rror and has concluded that it is error to in-
8truct the .Jury that it is incumbent upon a party hi a civil 
case ic, produce satisfactorv evidence on any matter which a 
party may }1ave the burden of establishing. 
In Shiflett's Ad1n'x. v. V. R. cf; P. Co., 136 Va. 72, 116 S. E. 
500 (1923), the lower Court at the instance of the defendant 
gave the following instruction: 
. 
" 'The court instructs the jury that the mere fact that 
11 * the· *Plaintiff's intestate, l\Iary Virginia Shiflett, was 
injurecl at Lombardy and Broad Streets, Richmond, Vir-
ginia, in a collision between the defendant's street car and an 
automobil~ in which she was riding· raises no presumption 
wlmtcve1· that the defendant was guilty of negligence., and 
on the c-ontrary the presumption is that the defendant and 
its ugentH in charge of the street car were not guilty of neg-
ligencl~. Arid the court instructs the jury that unless the plain-
tiff' does af fima.tively prove by a prepo1ulera:nce of the evi-
dence a1id to the sa.tisfaction of the j,u.ry that the motorman 
of tl1e street car was guilty of the neg·ligence charged in the 
plaintiff's declaration and that said negligence of the motor-
man was the proximate cause of or efficiently contributed to 
cause the injuries complained of, then the jury must find their 
verdict for the defendant.' " (Italics supplied.) 
The Supreme Court, in commenting on the language in the 
instruction'' to the satisfaction of the jury'', said as fo11ows: 
'' This instruction is assailed on the ground that it requires 
of the plaintiff a greater degree of proof than the Jaw re-
quires. The assault is upon tlw latter pnrt of the instruction 
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and is directed. especially against the word 'affirmatively' and 
the phrase 'and to the satisfaction of the jury.' The use of 
the word 'affirmativelv' in instruction of this character has 
lJeen approved by this court in ~everal cases in which its 
meaning is pointed out, and, in response to the criticism, it is 
not deemed. necessary to do more than ref er to these cases. 
Ches. cf; 0. R. Co. Y. Sparrow, 98 Va. 630, 640, 37 S. E. 302; 
Bowe1·s v. Bristol1 etc., Co., 100 Va. 5~3, 42 S. E. 296; Lynch-burg Tel. Co. v. Booker, 103 Va. 594, nO S. E. 148 . 
. ~'The instruction required the plaintiff to prove her case 
'by a preponderance of the evidence and to the satisf ac.tion 
of the ju1·y.' ·we have italicised tlie part objected to. This 
language has been much criticised in the courts of some of 
the States and counsel for the plaintiff cite many cases, espe-
cially from Illinois and Texas, in which it has been condemned 
as improper. The precise question has not heretofore been 
presented to this court, in any reported case, though it has 
been approached very nearly; the difference being the addi-
tion of the word 'and' in the case at bar. In some of the 
cases the phrase 'to the satisfaction of the jury'·has been sub-
stituted for 'by a preponderance of the evidence' and in 
others both expressions have been used without the use of 
the conjunction 'and'. In only one of tile reported cases has 
the combination of the two expressions been approved. The 
primary meaning of 'satisfy' is 'to cause to have enoug·h' 
(Standard Dictionary), and it was in this sense that the word 
'satisfaction' -was used in Perk,ins v. Southern R. Go., 117 Va. 
351, 353-4, 85 S. E. ·401, where, on a demurrer to the evidence, 
it was said 'the burden rested on the defenda1\t to estab-
12* lish ethe plaintiff's neglig·ence to the satisfaction of the 
jury.' It was not intended to require more than a pre-
ponderance of the evidence. Indeed, the preponderance of 
the evidence is all that is usually required in civil cases, and 
when both phr&ses are used it is not intended to increase the 
burden, but me1:ely to emphasize the extent . of it. 
"In Va. Ry. d!; Powc1· Go. v. Da,vidson, 119 Va. 313, 316~ 89 
S. E. 299, the lang·ua~·c of the instruction was·: ~ The burden 
is on the plaintiff to affirmatively pro,Te by a preponderance 
of the evidence and to the satisfaction of the jur-y that the 
defendant was ~:uilt~· of· nep:ligence,' etc. In Danville v. Lip-
ford, 120 Va. 194, 214, 101 S. E. 415, 422, the language was: 
'The burden is upon the plaintiff to prove to the satisfaction . 
of the jury and by the greater weig·ht of evidence,' etc. 
"In all of these. cases the instructions had· been given on 
the motion of ·the plaintiff in error, and tl1erefore could not 
be objected to by him, and were not made a subject of cross-
assignment by the defendant in error, and were, the ref ore, 
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not the subject of investigation and consideration by the 
!Court. It cannot be said, therefore., that the court really con-
sidered the instruction in .any of these cases. The question, 
however., was considered by this court on an application for 
.a writ of error in the case of,'7,effress v. Va. Ry. & Power Com-
pany and the question of the propriety of the instruction 
was elabo1~tely discussecl, .and many c.ases from other juris-
<lictions were cited. In that ease instruction M read: 'If 
there is evidence in this case, which, in the opinion of the 
,jury, is sufficient to show their satisfaction and the appli-
ances,' etc.. Instruction 13 was tbat 'The plaintiff must prove 
11is case by a preponderance of the evidence to the satisfaction 
-0f the jury * * * and there must he a preponderance of the 
-evidence of such facts and circumstances clearlv shown as 
will satisfy 1~easonable and we'll balanced minds, e * * and if 
tlrev are unable from the evidence to conclude with reasonable 
-certainty how or why the fire originated * • • they must find 
for the defendant.' Instruction No. 17 reads: 'If there is 
nothing in the evidence showing to the satisfaction of the 
jury,' .etc. The application for writ of error was refused, 
foe result of which was, of course, to hpld that the instruction 
quoted did not contain error prejudicial to the petitioner. It 
will .be observed that none of the instructions in the Jeffress 
Case presented the precise question presented in the case· at 
·bar. The court was of the opinion that the expressions used 
in the instructions in the .Jeffress Case did not require more 
than a preponderance of the evidence. 
"In Annour .ft Co. v. Va. Rwv. <f; Power Go., an application 
for a writ of error was refused in 1921 where the instruction 
complained of used the language: 'A preponderance of the 
evidence and to the satisfaction of the jury.' The wr~t of 
error was refused not because we approved of tliat method of 
cxprm~si011., but because, if error, it was deemed to be harm-
]ess. It is an alternative expression to convey the same 
13* «=idea that to justify a recovery the jury must be satisfied 
that the eviden~e does preponderate in favor of the party 
lmving the burden of proof, and not render ·a verdict upon 
a mere g'tless 01·. random judg1nent. It is to g·uard against 
the latter rather than to increase tl1e burden of proof in cases 
of this kind that the combined expression has been regarded 
ns harmless. This is always open to explanation by the trial 
court and counsel in any case where it is apprehended that the 
jury may attach a different meaning to tl1e combined expres-
sion. "\Ve might well have omitted any discussion of this ob-
ject.ion to instruction 7 because the point was made for the 
first time in the reply brief for the plaintiff in error ( TT a. Ry. 
ct Power Go. v. Meyer, 1.17 Va. 409, 414, 84 S."E. 742), but as 
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the question is likely to arise on the new trial we have deemed 
it best to express our views on the subject.. It would be bet-
ter to use only the standard formula of a prepop.derance of 
the evidence, but in view of the. explanation of the construction 
that we have put upon the additional phraseology used it is. 
not likely that juries could be misled by them.'' 
In A.c;hby v~ TT a.. Ry. cf; Pou'er Co .. , 138. Va. 310, 122. S. Ew 
104 (1924), the lower Court gave the following instruction at 
the request of the defendant~ 
"The court instructs the jury that the mere- fact that the 
plaintiff's intestate was injured by contact with the street 
ear of the defendant company raises no presumption what-
ever that the defendant and its employees in charge of the: 
car were neglig:ent, but on the contrary, the presumption 1s. 
that the defendant and its employees were free. from neg·li-· 
gence and that the street car was operated with ordinary care,. 
and the burden of proving any negligence on the part of the~ 
defendant and its employees is on the plaintiff, and the court 
instructs the jury that., in order for the plaintiff to recover· 
it1 this case t~1e plaintiff mm.,1 prove affirmatively by a pre-· 
pouderance of the evidence, and to th~ satisfaction of the jury, 
that the defendant was guilty of neglig~nce chai:ged 'in the· 
plaintiff's declaration and that such neglig·ence of the defend-
ant was the sole proximate cause of the injuries complained 
of, and unless the plaintiff does establish said negligence of 
the' defendant by a preponderance of the evidence and to the 
satisfaction of the jury, the jury .must bring in their verdict 
for the defendant. .And, furthermore, even if the jury believe 
from the evidence that tlrn defendant and its employees in 
charge of the street car were g·uilty of neg·ligence, if they also 
believe fro111 the evidence that the plaintiff's intestate, Mrs. 
Ashby, was guilty of any 11egligence which caused, or effi-
ciently contributed in any degree to any injury she may have 
received, the jury must find their verdict for tlie defendant.'' 
The Supreme Court, in commenting .Qn the . language 
14* used in the instruction *"to the satisfaction of the jury", 
· said as follows : 
"The use of the language 'and to the satisfaction of the 
jury' in sitch an instruction, is not to be co111,1mended. · The 
.m,bject is fully clealt with in Shiflett's Adm 'x. v. Va .. Ry. & 
Power Co., 136 Va. 72, 116 S. E. 500, decided, in 1928, s1,bse-
quently to the trial of the itistm1t case, and it is presumed that 
hereafter the trial courts of the State will not enibod11 s1teh a 
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phrase in such am, instruction., but, as held in the Shiflett Case, 
we do not consider the use of such language in such an in-
struction, of itself, reversible error.'' (Italics supplied.) 
In United Dentists' v. 1'he Commonwealth, 162 Va. 347,, 173 
S. E. 508 (1934), an action was brought to revoke the charter 
of the corporation on the ground that the corporation had 
wilfully and habitually misused ·and abused its corporate func-
tion in that the corporation had used false advertisements. 
The lower Court refused to grant two instructions off er.ed by 
the defendant which included the language that "the burden 
is on the Commonwealth to satisfy the jury by evidence that 
the advertisements were designedly and purposely false.'' 
The Supreme Court, in holding that the lower Court was not 
iu error in refusing the instructions, said: 
"It is further assigned as error that the court erred in re-
fusing· to give this instruction : 
" 'The court instructs the jury that they have no right to 
presume or assume that any of the advertisements introduced 
in evidence are untrue, _but the Commonwealth must prove 
by a preponderance of th~ evidence that the advertisements 
or any of them are untrue; and that they were wilfully and 
habitually published for the purpose of deceiving and defraud-
ing- the public.' 
"From what has been said it follows that we are of opinion 
that the insfruction should have been given. 
"It was not error to refuse defendant's instructions 'A' 
and 'C '. The language in these instructions, that the burden 
is on the Common wealth to satisfy the jury by evidence that 
the advertisements were designedly and purposely false, is 
too broad. 'To satisfy' means' To free from dou,bt, su.spense, 
or wncertainty; to give assurance to; to set at rest the ·mind 
of.' * * * Webster's New International Dictionary. 
".The ca.r,e at ba.r does 'IWt involve a crim,inai prosecution, 
anrl hence the burden was not upon the Commonwealth to 
prove the g·ztilt of the de.f endant beyond a reasonable 
15* doubt. e:The burden rest-in.9 11110n the Comnwnwealth is 
clearly set forth in the instruction ref-used, supra, dz: 
'To prove by a preponderance of the evidence that the adver-
tisements of any of them are ·u11-fr1.te.'" (Italics supplied.) 
In Sachs v. Jeanette Dress do., Inc., 223 App. Div. 754 .• 227 
N. Y. S. 892 (1928), the Court, in a mcrnonmdum opinion, re-
versed . the judgment and ordered n new trial on the. ground 
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that the trial court erred in instmcting the Jury that the 
burden of proof was upon the defendant to satisfy the Jury 
tlmt the discharge of the plaintiff was rig·lrtful, and not wrong-
ful. 
A11 exhaustive annotation on the subject of the. use of the 
word "satisfaction" or a derivative in instmctions in Civil 
cases will be found in 14 7 A. L. R., p. 380. A discussion of 
the Virginia cases in the annotation will be found on pp. 421, 
423. Counsel for the defendant respectfully submits that the. 
decisi,ons concerning the degree of proof required of an in-
surance company to establish the defense of suicide have no 
application to the facts in the present case. 
Instruction No. 4 as given by the lower Court was mislead-
ing and prejudicial to tlie defendant in that it told the ,Jury 
at the outset that "the hurclen is 011 the plaintiff to p:rove his 
ease by a preponderance of evidence,'' and proceeds to in-
form tl1e Jury that it ''then beeame incumbent upon the de-
fendant to produce satisfactory evidence that the plaiutiff 's 
discharge was justified in fact". By using the language 
'' preponderance of the evidence'' in connection with the bur-
den of proof of the plaintiff and tlien to use in the same in-
struction tlie lan@:uage that it was "incumbent" for the de-
fendant '' to produce satisfactory .evidence'' in com1ection 
with his defense the Court conveyed to the .T lll'Y the idea that 
the burden of proof of the defendant was increased and was 
greater than the law placed upon him. The Court meant to 
place upon the plaintiff and defendant varying burdens of 
proof by using the above different expressions in the same 
instruction and the Jurv was bound to have understood that 
the burden of proof was p;reater upon the defendant than the 
plaintiff and that unless the defendant satisfied or freed from 
. doubt the J·ury 's mind l1e could not p1·evail. *This was 
16~" not a criminal case and hence the bunlen was not upon 
the defendant to establish his defense bevond a reason-
a hle doubt. The Jurv should have been instmcted in accord-
ance with the generai rule pre,,.ailin~; in eivil cases as to the 
degree of proof, m1d the ,Jury should not have been told that 
the burden was greater on the defendant than on the plaintiff 
to the extent that tlie plaintiff need only prove ltis case by a 
preponderance of the evidence~ irrespective of whether it was 
Hatisfactory or not, and tbat the defendant must produce sat-
isf acto rv ~vidence. 
The 1ise of the different expressions in the same instruction 
wf-ls particularly prejudicial to the defendant when it is con-' 
si.dered in · connection with the fact that the outcome of the 
ease hinged upon ·whether the Jury believed the testimony of 
the plaintiff or the defendant's· colored witness, Eleanor 
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::Brooks. The misleading and prejudicial effect should also be 
1consitlered along with the errors of the court which are. as-
$igned l1erein in Assigmnent of Error N.o. 4. The Court erred 
.in givillg lnstructi.on No. 4 for the plaintiff since it placed 
.up:.,n the def.end.ant .a hi.gher degree of proof than the law 
.rec1uirect · · 
.Assig.nr111enf,B vf E.rrvr No ... 2,No. 3,No. 6,No .. 7, mnd No. 8. 
Since the questions of law inyolved in the foregoing As-
'.Signments of Error are of .a .similar nature they will be con• 
.sidered tog·ether .. 
The plaintiff in his Notice of Motion made the following 
:allegation : · 
'' That heretofore, on or .about, to-wit the 23rd day of April, 
1945, I, Lawrence Parker, the plaintiff, at the specific instance 
:and request of you, S. E. Rudlin, individually and trading as 
Adams Optical Company, the defendant, entered into a certain 
written agreement with you whereby I was to become and did 
become from the 1st day of May, 1945,, and for the period of 
-0ne year thereafter, the manager, optical dispenser and shop 
man of -and for you in your optical business conducted by yon, 
S. E. Rudlin, in the City of Richmond under the name and 
:style of Adams Optical Company at 608 East Grace Street and 
.at 216 East Grace Street, for which services yon covenanted 
and promised that you would 'among other thing·s,' pay to 
me the sum of $75.00 per week plus 5% of all cash receipts of 
the Company over and above $75.00 per week', a copy of the 
aforesaid w1·itten agreement dated April '23, 1945, be-
17* tween us, being 'A'hereto attacood, to be read as a part 
hereof.'' · 
The conb·act between the parties provided, in part, as fol-
lows (MS. R .. , pp. 4, 5) : · 
'' The said employee shall and will, commencing from May 1, 
1945, diligently and f aithfnlly serve the said company as 
manager, optical dispenser and shop man of the said com-
pany", and ''the said company doe's hereby covena11t ancl 
promise that it will, among other .considerations, pay to the 
said employee the sum of $75.0© per week plus 5% of all cash 
Teceipts of the company over and above $75.00 per week.'' 
The defendant in his grounds of defense denied the fore-
going allegation of the plaintiff as follows (MS. ~., p. 14): 
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'' The plaintiff is not entitled to any commissions of five 
per cent (57o} of the cash receipts of the defendant's ·store 
located at 608 East Grace Street,. Richmond, Virginia, in 
that the agreement between the plaintiff and defendant dicl 
not include and embrace the cash receipts from said store,, 
and it was never contemplated between the plaintiff and de-
fendant that the plaintiff would be entitled to five per cent 
(5%) of said cash receipts." 
It will be ·noted that the contract did not set forth any par-
ticular sto1:.e at which the plaintiff was to be manager, optical 
dispenser and shop man. It did not provide from which store 
the plaintiff was to receive 5o/o of the cash receipts. It merely 
referred to the "company". The defendant operated two 
stores under the name of Adams Optical Company at 216 East 
Grace Street and 608 East Grace Street, respectively~ The 
plaintiff testified that he was in charge of the store at 216 
East Grace Street (MS. R .. , p. 85), and that he was optical 
dispenser for that store (MS. R., p. 56). .Miss Betty Scheer 
was employed by the defendant as manager and optical dis-
penser for his store at 608 East Grace Street. The plaintiff 
also did shop work on orders taken by him at the store which 
he managed and where the laboratory was located,. and also 
did the shop work for the store at 608 East Grace Street. 
A separate set of books was ke1Jt for each store and the 
cash receipts entered on the respective books. The plaintiff 
kept his own records of the g-ross receipts of his store at 216 
East Grace Street and at the end of each .i:·month would 
18* figure his commissions based on those g1·oss receipts · 
(MS. R., pp. 85, 86, 87). He never evidenced any inter-
est in the business or the cash receipts of 608 East Grace 
Street (MS. R., p. 84). He did not keep any record of the 
shop work which he did for 608 East Grace Street nor did he 
include such work in his commiss1on statement, although he 
had ample opportunity to do so. 
The defendant attempted to show by evidence that the 
parties to the contract understood that the plaintiff was onlJ~ 
to be manager and optical dispenser for 216 East a·nwe 
Street, that he was to do the sl10p wol'l{ for both stores, and 
that he was only to receive 5% of the cash receipts of 216 
East Grace Street. It was the contention of the defemhmt 
in the lower Court that this testimony should lmve been ad-
mitted in evidence and that the Jury should have been per-
mitted to have passed upon these questions. The Court, how-
ever, held as a matter of law that the contract provided that 
the plainti~ was to be manager, optical dispenser and shop 
man for the company at 216 East Grace Street and 608 East 
-
,·,'.,,,,.'J-'.if:,= .. ~ 
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Grace Street and that he was entitled to receive 5% of the 
cash receipts of both stores and did not permit the def end-
ant to introduce the evidence to show the true meaning of 
the contract, the intent of the parties and the constructio:n 
which the parties had placed upon the contract by their sub-
sequent acts and conduct CMS. R., pp. 41, 42, 43, 44, 45, 4f,, 
47, 48, 49, 50). 
In keeping with this ruling the Court instructed the Jury 
that if they should find that the plain tiff was wrongfully dis-
charged, he was entitled to receive under the contract $75.00 
per week plus 5o/o of the cash receipts of the two stores from 
May 1, 1945, to November 26, 1945, and of the 608 East Grare 
Street store from November 26, 1945, to May 1, 1946, aud 
of the cash receipts which would have been made by the 2m 
East Grace Street store from November 26, 1945, to May l, 
1946, had it continued in the optical business (Instructio11 
No. 1 given for plaintiff), (MS. R., P~ 187). The court also 
instructed the Jury if they believed from the evidence that 
the plaintiff was rightfully discharged he nevertheless 
19* *was entitled to recover from the defendant under the 
contract between the parties a sum equal to 5 o/o of all 
cash receipts of the defendant from both stores operated by 
the defendant over and above $75.00 per week to the date of 
his discharge (Instruction No. 2 given for plaintiff) (MS. R., 
p. 188). The Court refused to give an instruction requested 
by the defendant which would have told the Jury that if they 
believed from the evidence that the plaintiff and defendant 
contemplated and so construed the contract of employment 
by their acts and conduct as to embrace only the cash receipt~ 
received by the Adams Optical Company at 216 East Grace 
Street, then the Jury should consider only such cash receipt~ 
in arriving at the damages (Instruction No. 7 refused d<1-
fendant) (MS. R., p. 198). 
Since the contract did not designate any particula·r store, 
it was a question of fact for the Jury to determine what t11t• 
parties meant by the contract, and the Jury should have bee11 
permitted to consider in this connection all of the facts nnd 
circumstances surrounding the parties· at the time they en-
tered into the contract and what took place thereafter. 
Where there is a latent ambiguity in the contract or the 
contract on its face is not clear, evidence is admissible to 
explain the subject matter of the contract. In determining 
whether the contract is complete or whether a latent am-
biguity exists, parol evidence can be resorted to for the pur-
pose of ascertaining all of the attending· facts and circum-
stances. If it then appears that - tLcre is a difference of 
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opinion or conflict in the evidence as to the effect and con-
:,;truction of the contract, it is a question of fact for the ~Tnry 
nu<l not one fo1• the Court. If it is necessary· to refer to tes-
timony of witnesses in order to ascertain certain facts in light 
of which the contract is to be construed, then the Court must 
refer such controverted matters to tl1e Jury. 
Applying these rules to the facts in the instant case w<::. 
find: That the contract ,·vas entered into between the plain-
tiff and defe\tdant which provided that the plaintiff was 
to be '' the manager, optical dispenser and shop man for 
20~ *the company". That _tlle company operated two dif-
ferent stores under the same name and that the plain-
tiff did not become the manager, optical dispenser, and slJop 
man of the company but he was merely the manager, optical 
dispenser and shop man of 216 East Grace Street and als,1 
did the shop work for 608 East Grace Street. When these 
facts appeared in evidence, it was then necessary to rmmrt 
to other evidence for the purpose of determining· what the 
pal'ties undertook by their contrEJct. The Court, however, 
ruled at the outset of the case that the contract covered hotl1 
stores and informed the Jury as follows: 
"The Court: Gentlemen, in order to make clear what I 
may have left in some confused state a moment ag·o, if Adams 
Optical Company also operated a store at 608 East Grace 
Street, as well as 216 East Grace Street, the contract by its 
terms covers both places.'' ( :Ms. R., p. 35.) 
The plaintiff clearly- was not manager antl optical dispem;er 
for both stores and the Court could not construe the con-
tract differently from the construction placed upon it by the~ 
parties, and this being so, the Court could not as a matter 
of law ~onstrue the contract that the plaintiff was entitled 
to 5% of the cash receipts from both stores. 
In Canip v. Wilson, 97 Va. 265, 269, 270,. 33 S. E. 591, the 
Supreme Court of Appeals, speaking tlH'ough Judge Keith, 
tmid: 
"If, therefore, the contract is to be so construed, it mm,t 
be by force of fact that the parties themselves have placed 
that construction upon it.· In a doubtful case, the construc-
tion placed ,upon a contract by the parties will be accepted 
by the Court; and, while, in my judg·ment, with respeet to 
this contract, there is no room for such an interpretation, yet 
it is enough for me to say that, whether or not the parties 
• I 
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]mve themselves placed such a construction upon it, is a ques-
tion of fact to be proved by the evidence like any other .fact, 
.and, if controverted, to be submitted to the jury upon proper 
:instructions. If, ,therefore, I am correct in saying that the 
1anguage of tl1e contract does 11ot by its terms admit of the 
construction placed upon it by the Circuit Court, but that, 
in order to reach that construction, it was necessary to adopt 
:as a paTt of the contract the interpretation placed upon it 
by the parties tbemselves, then the court, instead of saying 
that by a 'true construction' of the contract betwf3en Camp 
and Wilson, it became the duty of Camp to do certain 
:21 * things, *should have said: If from the evidence the jury 
are of the opinion that Camp and ·wnson have placed n 
·construction upon this contract, then they are bound by it, 
:and certain duties flowed from it. In otl1er words, it is the 
duty of a court to construe a written contract, but whenever 
it is necessary to refer to testimony of witnesses in order to 
.ascertain the contract, or to ascertain facts in the light of 
which the contract is to be construed, then the court is bound 
to refer such controverted matters of testimony to the de-
cision of the. jury.'' 
In Ewell v. Brock, 120 Va. 475, 91 S. E. 761, the testator 
devised certaln land by the following clause of his will: ''I 
give, devise and bequeath unto my daug·hter the farm on which 
I now reside." At the date of his will and death, the testa-
tor owned land which he had acquired at different times h1 
separate tracts or parcels which were contig11ous to each 
other. The residence of the· testator was on the farm which 
he had acquired about. 35 years before his death known 1\8-
l\Iorris neck containing about 60 acres. About 14 years prior 
to his death he purchased an adjoining farm known as the 
Cooper tract or Cooper farm. The question before the lower 
Court was whether the Morris N eek farm alone was devised 
by the will or both the l\Iorris Neck and Cooper farm. The 
plaintiff in error claimed that both farms were devised to 
her by the will, and that the Court should have instructed. 
the Jury, by a peremptory instruction, that such was the 
true construction and effect of the language of the wilL The 
lower Court, however, refused to settle the question of fact 
as to the identity of the land, but submitted that questio11 
to the Jury under a proper instruction. The Supreme Court. 
of Appeals, in affirming the action of the lower Court, said: 
"The case before us is clearly a case of latent ambiguity. 
The lang·uage in question contains a description which is 
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eqm:ally applicable to two objects, namely, the farm consistfog 
of the Morris Neck tract alone, or a farm consisting of the 
two tracts, the Monis Neck and Cooper tracts.. Parol evi-
dence was essential to remove this uncertainty. Certainly 
the plaintiff in error could have had no standing in court to 
cl&im that the Cooper tract passed to Lena Batten by the 
devise without the aid of parol testimony. This question of' 
identity of the subject matter of the devise was a question of 
· fact for the jury and not for the court. 
'.' The1:e was consideTa:ble parol evidence· properly a<l-
22* mitted by the *trial court, bearing on the surrounding· 
ch·cumstances existing when. the will was executed, the 
situation of the land and where the testator then resided~ 
See 7 Ency .. Dig .. Va. & W. Va. Rep. 858-9 fo1-- authorities too 
numerous to cite here. This evidence need not be. ref erredl 
to by us in detail since no question is raised.· before us as. 
to lack of such evidence to sustain the verdict of the jury or 
as to such verdict being against the evidence, but only that 
the court and not the jury should have decided tbe question 
of fact as to what land met the terms of the: description in 
the will .. ' ' 
In Rickard v. Rickard, 134 Va. 4851 115 S. E. 3~91 the Conrt,. 
speaking through Judge Kelley, said~ 
"As a general rule it is the duty of the court and not or 
the. jury to construe written instruments. Burk v. Lee, 76 
Va. 386,388. Where, however, the true meaning· of the terms 
of the instrument depends upon parol testimo11y as to the 
effect of which there may be a difference of opinion, the 
· question is one for the jury, upon prope1: instructions, to 
decide. Cwmp v. Wilson, 97 Va. 265, 270, 33 S. E. 591 ; 
Strause v. Richmond, etc., Co., 109 Va. 724, 729-730, 65 $. E. 
659, 132 Am. St. Rep. 937; Walker v. Gatewa,y Milling Co.T 
121 Va. 217, 227, 92 S. E. 826; Ewell v. Brock, 120 Va. 475,. 
478, 91 S. E. 761.; Warner v. Miltenberger, 21 Md. 264, 83 Am. 
Dec. 573 .. ' ' 
In 20 American tT urisprudence we find the following prin-
ciples of law enunciated: 
Section 1142: 
"In a number of cases, the courts have held, or said, that 
parol evidence is admissible to explain the writing, without 
expressing any, clear theory as to the basis of the admission. / 
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The purpose and character of the transaction may be shown 
by parol. It is said that the- rule which excludes parol tes-
timony to contradict or vary a written instrument has ref er-
ence to the language used by the parties. It do.es not for bid 
an inquiry irito the object of the parties in executing· and re-
ceiving the instrument. This is particularly true when pa-
pers or documents are introduced collaterally in the trial 
of. the cause. The subject matter of a contract may be iu-
d~nti:fied by parol evidence under certain circumstances.'' 
Section 1147 : 
'' * * * The ambiguity may arise from words plain in them-
selves but uncertain when applied to the subject matter of 
the contract, or from words which are uncertain in their lit-
eral sense. The relation of parties may appear ambiguom. 
within the rule. Where an instrument is fairly susceptible 
of more than one construction, it is admissible to have the 
aid of all pertinent facts and circumstances that will throw 
light on the intention of the parties to the contract in its 
execution and enable the court to carry out their pur-
23* pose as *expressed in writing.'' 
Section 1153 : 
''While oral evidence is not admissible to vary the terms 
of a contract in writing, yet it may be admitted for the pur-
pose of identifying and applying the terms of the writing 
to the subject matter. It may also be admitted where, as it 
·is sometimes stated, in the application of a contract to its 
subject matter, an ambiguity or uncertainty arises, which 
cannot be removed by an examination of the agreement alone. 
If previous negotiations between the parties make it mani-
fest in which sense tlte terms of the contract are used, such 
negotiations may be resorted to as furnishing the best defini-
tion to be applied in ascertaining the intention of the par-
ties.''· 
The 1;ule has been stated in Virginia that if the course of 
dealing between the parties to a contract has been of doubtful 
purpose and import respecting the meaning of the contract, 
such dealings are themselves open to explanation and in-
terpretation. See: Standard Ice Co. v. Lynchbur,q Ice, 129 
Va. 521, 106 S. E. 390. 
Numerous authorities and cases could be cited to state tlw 
rules and principles governing the que:-:tion of law involveti 
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in the instant case. It is necessary, of course, in each case 
to apply these rules to the particular facts. The defendant 
respectfully submits that the evidence which the Court ruled 
as inadmissible would not have varied or contradicted tbe 
terms of the contract. It would have helped in interpreting 
and explaining to the Jury the dealings and conduct of the 
parties in respect to the doubtful purpose and import re-
specting the meaning of the contract. The· plaintiff not hav-
ing established the fact that he was to have been in control 
of both stores as manager and optical dispenser the def end-
ant should have been permitted to introduce evidence to ex-
plain this and to go further for the purpose of showing· the 
facts and circumstances surrounding· the execution of the 
contract and the construction which the parties placed on said 
contract, including· the plaintiff's compensation. 
Certainly if a- company such as Sears~ Roebuck and Co. 
would enter into a contract with an employee as man-
24* ager of the company without desig·nating· any *particu-
lar store and ,vould fix his compensation at a weekly 
salary plus a commission based on the gross receipts of the 
company, it would be highly unfair not to permit evidence to 
explain that the employee was in fact only employed to man-
age one of the stores of Sears, Roebuck and Co. and was only 
to receive his commission based on the gross receipts of that 
store. The employee, as the plaintiff in this case, could pro-
duce evidence to prove the contrary. It would then become 
a question of fact for tl1e jury to determine the rights and 
obligations of the parties. 
· It is, therefore, respectfully submitted that the lower Court 
erred in construing tlle contract and in holding as· a matter· 
of law that the plaintiff was the manager, optical dispenser 
and shop man of both stores and that he was entitled to 
commissions based on the gross receipts of both stores, in not 
permitting the defendant to introduce evidence to explain the 
circumstances surrounding the contract and the construction 
which the parties placed upon the contract, and in not sub-
mitting these issues to the Jury under proper instructions. 
It is further respectfully stated that the lower Court 
erred in granting· plaintiff's Instruction No. 1, plaintiff's In-
struction No. 2, and in refusing defendant's Instruction N (). 7. 
ASSIGN:M:E~TS OF ERROR NO. 4 AND NO. 5. 
The fore going Assignments of Error No. 4 and No. 5 will 
be discussed together. 
A careful examination of the record will disclose that the 
Court took an active part in questioning the defendant and 
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liis witnesses, to such an .extent that it was obvious to tbc· 
.Jury ·.as to how the Cmirt was thinking on the merits of th~ 
tCase and the er.edibility of the witnesses. The defendant re-
:spectfully ·submits that the Court erred to the prejudice of 
the defendant in the manner in which it examined the wit-
nesses for the defendant, and went beyond the province of 
a Judge in indicating to the Jury his opinions on certain 
25:i •important phases of the cas-e and 4is doubts about the 
testimony of some of tpe wibresses. 
The Oourt ,examined the defendant's witness, Eleanor 
Brooks, at length CMS. R., pp. 138, 139, 140 and 141) as to 
when and how often she went to the defendant's place of 
business 11t 216 East Grace Street and closed his examination 
of this witness in the following manner (M& R., pp.. 140, 
141)-: 
By the Court: 
Q. That is what you ar·e undertaking to testify tot 
A. That is right. 
Q. And that was .about nine days after you went there the 
nrst time! 
A. About a week and two days, something like that. 
Q. Was it as short as two days? 
A. Could have been. 
Q. What say! 
A. I think it was just about. 
Q. Was the second visit made two days after the first f 
A. I said a week and two days. 
Q. Couldn't have been two days t 
A. No. Can't make glasses that quick~ 
Q. You are certain it wasn''t .as short a time as two days T 
A. No. 
The evident purpose of this line of examination by th~ 
Court of a most important witness for the defendant was to 
indicate to the J1iry the doubt of the Court as to her credi-
bility and veracity. It was highly prejudicial to the defend-
.ant's case. 
The Court examined the defendant's witness, Betty Scheer, 
nt length (MS. R., p. 155), in regard to what investigation 
she made of the incident which the colored woman stated 
took place at 216 East Grace Street, and this examina-
26* tion *indicated to the Jury his opinion on the merits of 
this particula_r phase of the case (MS. R., p. 155). 
-, 
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By the 0011:rt: 
Q. Did you sa:y D:r. Rudlin told you to investigate this: 
matter with this colored woman! 
A. Yes, he asked me to go to 216. 
Q. ·what investigation did you make besides taking tlle-
girl's statement¥ 
A. I made no fn:rther investigations other than sending hel" 
straight to Mr. Garian: 
Q. You made no further investigation of the facts. In other 
wordS', this girl told in Mr. Parker's presence what she :;aid. 
Mr. Parker. had. done! 
A. Yes, .sir. . . 
Q. And as to the truth of that, as to· whetheT :Nfrp Parkei~ 
was telling the truth, or whether the ghl was telling the: 
truth, what investigation did you make¥ 
A. I made no investigation. I didn't feel that she woulcI 
have come to me and made any statement of that sort if it 
were not true-. She had no ulterior motive, at least I don't 
think so. 
Q .. Yon can't say what her motives were. But you can say 
what investigation you made. . 
A. I made no further investigation .. 
The Court unduly stressed the lack of outside investiga-
tion by this witness who was an employee of the defendnnt 
and in so doing· further indicated to tl1e Jury the Court's 
doubts as to the credibility of the witness, Eleanor Brooks. 
It was obvious to the Jury from tlris line of examination 
that the Court did not believe the testimony of Eleanor 
Brooks and emphasized to the Jury that her testimony was 
not worthy of belief unless a careful check and investigation 
of the woman was made. by the defendant. The plain-
27• tiff did not attempt to introduce *any evidence to at-
tack or to impeach the credibility of Eleanor Brooks by 
character witnesses or otherwise. Her testimony was. in di-
rect conflict with that of the plaintiff and . the Conrt should 
not have examined the witnesses so that the tlury would bP 
influenced to believe the testimony of one witness and not to 
believe the testimony of another witness. 
The Court also examined the defendant at length as to what 
investigation he and his attorney made ~f the statement by 
Eleanor Brooks about the conduct of the plaintiff (l\iIS. R.1 
pp. 166, 167, 168 and 169) .. 
By the Court: 
Q. Dr. Rudlin, did you make any £urtl1er investigation with 
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the respect to the accuracy of this report this colored woman 
made to yout 
A. I don't know what further im1estigation I could have 
made. I asked two people whether they thought she was 
~ll~g- . 
Q. I am not talking· about that, what they thought about 
her. Did you make any investigation as to whether or not 
her statement was true f 
A. I didn't know of any further investigation to make. 
Q. You had the statement from one side that it was true, 
and another statem~nt that it was not true. Did you make 
any further investigation to determine which was right! 
A. He didn't deny it to her, though. At least, that was 
what she told me, that Mr. ·:?arker made no denial of it. 
Q. Miss Scheer said here today he did. 
A. No, _sir. 
Q. Didn't she say that he said ''You all are trying to frame 
me''Y 
A. Oh, well, if that is construed' as a denial. 
Q. Don't you take that to be a denial? 
A. Well, I thought you meant that he said no, it wasn't 
true. He'did not say at any time "No, it isn't true". 
28* *Q. So you didn't accept the statement that he made 
that he was being framed? 
A. No, sir; I did not. 
Q. You didn't accept that as a denial, you didn't accept 
that as a denial on bis part? 
A. No, sir. 
Q. You didn't conclude that as being an admission? 
A. Well, I didn't think about from that ang·le at all. 
By Mr. Emroch (Continued): 
Q. Why did you send Eleanor Johnson to Mr. Garian's 
office, your lawyer? 
Mr. Gellman: Objection. . 
The Court: What was the question f 
Mr. Emroch: Why did he have Eleanor ,Johnson sent to 
his lawyer's office, Mr. Garian? · 
The Court: I do not believe that concerns the Court or the 
·jury why he sent her there. 
Mr. Emroch: I think that is in keeping with the Court's 
line of questioning in asking _the witness what investigation 
he made. I have a right to ask him that question, I think, to 
show why he sent her there. . · 
The Court: I asked the 'Yituess what investigation he 
made. 
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By the Court: 
Q. Did Mr. Garian make any further investigation, as far 
as you know? 
A. He talked with her. 
Q. Did he ·accept the woman's statement? 
A. Well, you will have to ask him that question. 
Q. I can't ask him that unless he g·oes on the witness stand. 
A. Then I can't answer it. I don't know whether lie did 
or did not. 
The Court: I believe that answers you objection. 
29* *Mr. Emroch: Exception, if Your Honor please. 
The Court: That does not concern us. 
Mr. Emroch: Exception to _that, if Your Honor please. No 
further questions. 
The effect of this line of examination on the Jury was the 
same as that indicated in the examination of Eleanor Brooks 
and Betty Scheer. The Court not only questioned the de· 
fendant as to what investigation he made with respect to 
the accuracy of this report by Eleanor Brooks, but tl1en went 
on examining the defendant in such a manne1~ as to indicate 
to the Jury what the Court thought of the plaintiff's testi. 
mony and the report by Eleanor Brooks. It was certainly 
clear to the Jury as to what the Court was thinking. After 
the Court had examined the defendant in regard to what in-
vestigation he had made about the matter, counsel for the 
defendant attempted to examine the defendant in regard to 
why he had sent Eleanor Brooks to his attorney in order to 
show to the Jury that the defendant did make an investiga-
tion of the incident. The Court refused to permit counsel 
to interrogate the defendant, to which action of the Court 
counsel excepted. Certainly after the Court had prejudiced 
the minds of the Jury as pointed out above, counsel for the 
defendant should have had an opportunity to ask the defend-
ant why he sent Eleanor Brooks to his attorney. Particular 
attention is called to the exceptions taken by counsel for the 
defendant on page J 69 of the record. 
The Court did· not permit counsel for defendant to ex-
amine either plaintiff or defendant as to the competency of 
the plaintiff to do the work for which he was employed (MS. 
R., pp. 160, 161, 162, 163). However, the Court proceeded 
to examine the defendant at length as to why the defendant 
sent patients to the plaintiff, who was optical dispenser for 
216 East Grace Street, if he thoug11t the plaintiff was incom-
petent (MS. R., pp. 171, 172, 173), and in so doing conveyed to 
, .... , ... ,.,,:-.. 
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the Jury the Court's opinion as to the ability and judg-
30* ment of the *d,ef endant in the pr.acticing of his profes-
sion as an. optometrist. 
.By the Cour't: 
Q. When was thaU 
A. In September sometlme. Seemed to be getting dissat-
isfied with his job. I didn't tell him to seek another job. 
Q. If be was not qualified to do the work he was under-
taking- to do, you ·as a doctor sent prescriptions for glasses 
· to make and fill? 
A. Yes, sir. 
Q. Would you have sent your customers to an incompetent 
personY 
A. I did not send any to Mr. Parker .. 
Q. To fix glasses? 
A. No, sir ; I sent none to him. 
Q. Didn't you send this colored woman to him? 
A. No, sir; he sent her to me. 
Q. Then you took the prescription for the glasses? 
. A. That is right. 
Q. And then when you prescribed the glasses you sent her 
back to him? 
A. Yes, sir. And she was to bring· the glasses back to me 
to be checked to see if they were made right. 
Q. Did she bring them back f 
A. No, sir, she did not. 
Q. You sent the prescription to the place that yon ran 
yourself to have the glasses made? 
A. If they came from that place; yes, sir. They were sent 
hack to the same place, you see. 
Q. You wouldn't have sent them to a place to have the 
glasses made unless you thought it was to be done in a com-
petent manner, would you? 
A. There were some instances in which glasses were 
31* made over, and I have a •note from Mr. Parker. 
Q. These were not made over glasses, as I understand, 
they were new f 
A. Tbat is right. A new pair of glasses could be made 
wrong. If I checked them and they did not check correctly 
I had him make them over. I have a note from him showing 
he was asked to make several pair over again. 
Q. You sent your customers to him? 
A. No, sir; I examined the patient or patients that came 
from llim. There is a difference there. I did not send any 
of my patients· to him. 
Q. Where did you send those? 
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A. They were allowed to go anywhe1·e they chase· to get 
their glasses, and one time. I had to-
Q. Are you in the business of making glasses! 
A. Of examining and prescribing; yes, sir. 
Q. And making glasses, too, weren't you¥ That is. what 
the name indjcates, it was part 9£ your busin~ss. to make 
glasses? 
A. Yes, sir;. but-
. Q. And then you didn't send your patients to your own 
shop! . 
A. I did not send them to· Mr. Parker. I sent them down: 
to 608 if tliey had no place in mind to go. 
Q. And then t:he mechanical part of it was sent from 608 
down to 2167 
A. Not always, spme of it .. 
Q. But frequently! 
A. Yes, sir .. 
Mr. Garian: If Your Honor please, I thfok tha:t is the 
defendant's case~ All of the evidence is in for the defendanL 
However, I would like to make a motion at his time with the: 
jury absent .. 
The Court : All right. 
" 
. The above examination by the Court was highly preju-
32ei dicial to the defendant, *and counsel for defendant 
moved that the Court declare a mistrial and discharg·e-
the Jury on the grounds that the questions propounded to 
the defendant made obvious to the Jury that the Court did 
not think that the defendant acted in a sound and: prude1it 
manner, not only in his profession but in his 1·elationship with 
and discharge of the plaintiff. The Court overruled the de-
fendant's· motion, to which action of the Court the defendant 
excepted (MS. R., pp. 178, 179). 
The ·defendant respectfully submits that all of the fore-
going examination by the Court, taken in the agg1·ega te, 
greatly influenced the thinking of the Jury and the Jury un-
questionably knew what the Court thought. In Virginia the-
Court decides on the admissibility of evidence but the Jury 
weighs the evidence and passes upon the credibility of the 
witnesses. The Judge has no power to summarize or analyze 
the evidence, nor can he comment on its weight or credi-
bility. This judicial restriction has been a part of our trial 
practice from an early date, and the Judge must constantly 
guard against any manifestations or expressions of his opin-
ions either upon the weight of the .evidence or the credibility 
of the witnesses. Mazer v. Commonwealth, 142 Va. 649, 128 
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S. E. 514. Trial judges in Virginia must do whatever seems 
to be necessary to mete out even-handed justice without- hi-
dicating to the Jury any opinions upon those facts which it 
is their, and not his, duty to pass upon. Parson v. Common-
wealth, 154 Va. 832, 154 S. E. 547. 
In Dodson v. Commonwealth, 185 Va. 57, decided on April 
.22, 1946, it was assig·ne.d as error that the presiding judge 
appeared to have been of the opinion that the defendants 
were guilty and in various ways, inadvertently perhaps, in 
the course of the trial conveyed this impression to the jury. 
The accused and his witnesses were interrogated by the 
court tLroug·hout the trial in such manner that counsel for 
the ace-used asked for a mistrial, which motion was rejected. 
The Supreme Court, speaking through Judge Holt, said: 
"No ·one of the incidents mentioned, of itself, would war-
rant a . reversal, but taken in the aggregate, we think 
33* that the *jury knew what the judge thought, and were 
influenced by it. Since this case is to be retried, we 
have not undertaken to discuss the evidence. For the rea-
sons given, it is reversed and remanded.'' 
· In Va. b'Qn, Coal an,d Coke Co. v. W. E. Dickinson, 143 Va. 
25, 129 S. E. 228, plaintiff brought an action against the de-
fendant claiming·, among other things, that the defendant, 
his employer, wrong·fully dispossessed him of his home. The 
jury retm;ned a verdict for the plaintiff in the sum of $2,-
000.00. Judge C.hichester in the course of bis opinion stated 
that all references in the record to the good faith of the 
company with reference to their action in evicting· the plain-
tiff, and the ·good faith of the plaintiff in reference to se-
curing another house are aside the mark, and in. reversing 
the case, said at page 262 : 
''The· Court erred as set forth in exception 9. The ol1-
servance of the Court, in the presence of the jury, that it was 
material for them to consider whether tl)e plaintiff was act-
ing in good faith in 'trying to get out of the house'. This 
was error as set forth in discussion of ground No. 1." 
After the Jury was discharged by the Court in the instant. 
case, counsel for the defendant moved the Court to set aside 
the verdict of the ,Jury on the grounds that it was contrary 
to law and evidence and the following colloquy toqk place be..: 
tween the Court and counsel for defendant in regard to fix-
ing a date for the argument of the motion (MS. R., pp. 193, 
196, 197): 
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1\fr. Garian: We would like to be heard on that motion, if 
Your Honor please. 
The Court: Then I will see you tomorrow morning, gen-
tlemen. · 
Mr. Garian: I would like to have the record· prepared so 
we could know exactly what the evidence is in the case, and 
so fortll. 
The Court: I think the evidence can be recalled sufficiently 
clearly. To continue these motions until the picture passes 
out of the mind of the judge makes it much more difficult. I 
will make it Friday morning. 
Mr. Emroch: If Your Honor please, we are in earnest about 
this motion, if Your Honor please. 
34* *The Court: I think you are earnest about it, and I 
do not raise any question about that at all. I am try-
ing to give you a date when you can have your motion heard. 
Mr. Emrocb.: We want to have the evidence written, and 
then prepare a brief on the subject and submit it to Your 
Honor together with the record. 
The Court: I will hear you Tuesday morning. 
Mr. Emroch: I do not believe Mr. Edwards can give us 
the record by that time. . 
The Court: I am not going to wait for l\Ir. Edwards to 
write the record. 
Mr. Emroch: I have a matter before .Judge Lamb on Tues-
day, sir. ~· . 
The Court: Then I will hear you Monday morning· at 
eleven o'clock. 
Mr. Emroch: Frankly, Your Honor, it certainly doesn't 
g·ive us sufficient time to prepare the brief on tl10 matter 
and hear it. 
The Court: Tho Court is not dependent upon a brief. 
:Mr. Emroch: If the Court of course fixes that date we will 
have to accept, but we would like to have it extended a suf-
ficient time to give us certainly a reasonable time to present 
the matter. · 
The Court: I think I have given you a reasonable time. I 
have given you from today until Monday morning to pre-
pare for· a motion for a new trial. Tl,lese motions ought to 
be taken up and passed on while the whole matte1· is fresh 
in the mind of the ·court, and if the Court hears half a dozen 
other cases iu between the time that the jury renders its ver-
dict and the time the motion is passed on to set it aside, it 
l1as become stale. I pref er to . pass on these motions before 
thev become stale. 
l\fr. Emroch: We will have to except to the ruling of the 
Court. 
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'The Oourt: I will give y@n ·Monday Jll.Qrning at eleven 
co' clock.: 
.Mr. Gelhnan: 'That mll suit me, sir. 
The ·foregoing clearly snows tbat the Court had at 
::3'5* tbat time determined all *qu-estions of law and facts. 
And wl1en this is considered in connection with the As·· 
· ·signment uf Error No. 4, it is not difficult to understand bow 
the Court could easily bave conveyed to the Jury its opinions 
:as to tbe facts in the case and influenced the Jury in this re-
gard. The Court th·erefore erred and for these reasons 
:stated the judgment s11ou1d be rev~rsed .. 
. ASSIG1'~IENT OF ERROR NO. 9. 
"The Court erred in refusing defendant's Instruction No. 
8. See-: Spottswood Arm v .. Este.., 147 Va. 1047_, 133 S. E. 
570. 
ASSIGNMENT OF ERROR NO. 10. 
The Court erred in refusing to set aside ihe verdict of the 
.T ury as being contrary to law and evidence for the errors 
~ud reasons set forth in tlle Assignments of Error hereto-
fore discussed. Counsel for defendant deem it unnecessary 
to enlarge upon them in the discussion of the Assignment 
of Error, but ask that the Court consider hereunder all_ the 
foregoing reasons, exceptions and authorities. 
CONCLUSION. 
The Assignments of Error are so interwoven with each 
other that it is necessary to consider most of them together 
and to look at the record as a composite picture. Counsel 
for defendant respectfully submits that because of the errors 
herein assigned, he is entitled to a reversal of this case. 
For the foregoing reasons, and for errors apparent upo11 
t11e face of the record, your petitioner respectfully prays that 
he may ba gr~mted a Writ of Error and supersedea.s to the 
judgment aforesaid and that the same may be reviewed and 
i-eversed. 
In accordance with the rules of this Court, your petitioner 
adopts this petition as his brief and avers that on October 
10, 1946, prior to the filing of this petition, a copy of the same 
was delivered to Samuel H. Gellman and Henry J. Schrie-
berg, counsel for plaintiff in this case, and that the petition is 
to be filed with the Clerk of the Supreme Court of AppeaJs 
~Z, Supreme· Cbn·ri of Appeals of Virginia-
of Virginia at Richmond· on. the 10th day of October,. 
1946. 
36* · *Petitioner respectftl-lly begs that he be- permitted- to 
supplement this -:written petition by an oral statement 
of the reas001s for reviewing and reversing: the j:adg.-nrent 
. complained oL · 
Respectfully suim:rittecT11 
L. E.; RUDLIN~ 
Indivi_dually and Trading· as Ad:ams: 
Optfoa:l Company,. 
Petitioner. 
By~ EMANUEL E:MROCH, 
Attorney for Petitioner .. 
EMANUEL EMROCH, 
Attorney for Petitioner·. 
This is to certify that a copy of· the within petition was: 
delivered to us this 10th day of October, 1946 .. 
' ;$;4_M"tJEL H. GELLMAN:,. -7:~;: . 
-~RY J.'SOHRIEBERG. -. 
The- undersigned connsel, practicing in the Supreme Court 
of Appeals of Virginia, do certify that in our opinion th~re 
is error manifest in the record of the proceedings in th~ 
foregoing case; and in our opinion it is proper that the judg-
ment rendered by the Law and Equity Court of the City of' 
Richmond, Part II, Virginia, therein on June 17, 1946, should 
be reviewed and reversed by the Supreme C0:urt of Appeals 
of' Virginia .. 
Received October 10, 1946 .. 
l?eceived 10/29/46 .. 
M. Ar IWTCHINSON, 
EMANUEL EMROOH. 
M. B .. WATTS, Clerk .. 
C. V. S. 
November 19, 1946. Writ or error and su,versedeas awarded 
by the Court. No additional bond required. 
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RECORD. 
VIRGINIA: 
,, Pleas before the Honorable Haskins Hobson, Judge of 
-the Law and Equity Court. of the City of Richmond, Part 
Two., held for the said city at the courtroom thereof in the 
City Hall on the 17th d.ay of July, 1'946. 
· Be it remembered that heretofore, to-wit: , In the Clei·k's 
Office qf the La'Y and Equity Court of the City of Richiµond, 
Part Two, the 16th day of ].,ehruary, 1946: Came Lawrence 
Parker, by counsel, and filed a Notice of Motion for Judgment 
against S. E. R.udlin, individually and trading as Adams Op-· 
ti cal Company, w bich Notice of Motion for tT udgment is in the 
words and figures following, to-wit: · · 
' 'Virginia : 
. 
· In the Law and Equity Court of the City of Richmond, 
, Part IL 
Lawrence Parker, Plaintiff 
v. . 
S. E. Rudliu, individually and trading as Adams Optical Com-: 
pany,, Defendant · 
NOTICE OF MOTION FOR JUDGMENT. 
To S. E. Rudl111, individually and 
trading as Adams Optica_l Con..1pany 
You are hereby notified tl1at' on the 9th day of March, 1946, 
~t 10 o'clock A. M. or as soon tl1ereafter as I may be heard, I,. 
the undersig·ned, Lawrence Parker, shall move_ the Law and 
Equity Court of the City of Richmond: Part U, at its court-. 
. room in said city, for a j·udgment against you w t~e. 
page 2 ~ sum of Five Thousand Dollars ($5,000.00), which. 
amount is due me from you for certain wrongs and' 
damages sustained by me by reason of th~ following: 
That heretofore, on or about, to-wit., the 23rd day of .ApriJ1.· 
1945, I, ~awr~nce Parker, the plaintiff, at the specific ins~ahee: 
and request of you, S. E. Rudlin, individually and trading as: 
Adams Optical Company, the defendaut, entered into ~ -cei·-.: 
tain written agreement with you whereby I ~as to betmme 
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and did become from the 1st day of May, 1945, and for the 
period of one year thereafter, the manager, optical dispenser 
and shop man of and for. you in your · optical business con-
ducted by you., S. E. Rudlin, in the City of Richmond under 
the name and style of Adams Optical Company at 608 East 
Grace Street a.nd at 214 East Grace Street, for which s~rvices 
you covenanted and promised that you would '' among other 
things," pay to me "the sum of $75.00 per week plus 5% of 
all cash receipts of the Company over and above $75.00 per 
week", a copy of the aforesaid written agreement dated April 
23, 1945, between us, being hereto attached, to be read as a 
part hereof. · 
And I, the plaintiff, confided in your aforesaid covenant 
and promise, and did, to-wit, on the 1st day of May, 1945, be-
.come and was y<;>ur manage1·., optical dispenser and shop man 
as aforesaid and on the terms aforesaid, and did continue in 
such· service. and employ for you for a long· space of time, to-
wit, until on or about, to-wit, the 26th day of November, 1945, 
and I was and have always been ready, able and willing, and 
have alwavs offered to continue in vour said service 
page 3 ~ .and employ in the capacities aforesaid and on the 
· terms aforesaid until the expiration of the year 
from and after the 1st day· of May, 1945. 
Yet you, the defendant, not regarding your aforesaid cove-
nant and promise, did _not nor would continue me in your 
aforesaid service .and employ until the expiration of said 
year, but on the contrary thereof., on or about, to-wit, the 
26th day of November, 1945, without just cause, refused to 
suffer or permit me to continue in your said service and em-
ploy, and· then and there discharged me, the plaintiff, there-
from without any notice or warning whatever and without 
any just or reasonable cause, and you have from that date 
hitherto wholly neglected ancl refused to retain or employ 
me in your said He rvi~e and employ ; and by means thereof, I, 
the said plaintiff, have lost and been deprived of all of the 
wages and profitR, i. e., the sum of $75.00 per week plus 5% 
of all cash receipts of the Company over and above $75.00 per 
week, and such other advantages which I otherwise mip:ht and 
would have derived and acquired from being continued in your 
service arid employ. · 
WHEREFORE., I, the said plaintiff, by reason of the 
. premises, am injured and lmve sustained damages to the 
amount of $5,000.00, and will ask judgment against you, S. E. 
Rudlin, individually and trading as Adams Optical Company 
in the sum of $5,000.00 a8 a hove set forth. 
S. E. Rudlin., etc., v. Lawrence Parker 
Respectfully, 
})age 4} 
SAMUEL H. GELLMAN, p. q. 
COPY 
LA WREN CE PARKER 
By Counsel 
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This contract of employment made this 23rd day of April, 
1945, by and be- Adams Optical Company, of Richmond, Vir-
ginia, hereinafter referred to as the Company, and Lawrence 
Parker., of Bronx, New York, hereinafter referred to as Em-
ployee. 
"WIT NESSETH 
That the said party of the second part, hereinafter ref erred 
to an Employee, for the consideration hereinafter ref erred 
to and mentioned, does covenant and agree to and with the 
said party of the first part, hereinafter ref erred to as the 
Company, by these presents, that he, the said Employee, shall 
and will, commencing from May 1, 1945, diligently and faith-
fully serve the said Company as manager, optical dispenser, 
and shop man of the said Company. · · 
And the said Employee does hereby further covenant and 
agree to and with the ~aid Company, that he will not at any 
time during or after his present employment., engage or in-
terest himself in any way, in the same or similar bushtess in 
any city or town within the State of Virginia, wherein the said 
Company owns, operates, or has an interest in a similar or 
same business. 
It is further covenanted and agreed by the parties hereto, 
tliat a prior notice of 90 days in writing is necessary 
page 5 } to terminate this contract of employment which 
shall remain in force for a period of 1 year. And if 
either party hereto fails to give a prior notice of 90 days in 
,·vriting of his intention to terminate this contract at the end 
of the one year period, . then this contract shall remain in 
force from year to year until the required notice is given by 
either party. 
IN CONSIDERATION of all which said services to be ob-
served, done and perf orm.ed by the said Employee, as afore-
said, the said Company does hereby covenant and ·promise 
that it will among other considerations,' pay to the said Em-
ployee the sum of$75.00 per week plus 5% of all cash receipts 
of the Company over and above $75.00 per week. 
3:~ Supreme Court of ,appeals of VJi:gjni~ 
Witness the following sign~tures a_nd seals . 
. (sjgned) .LA1VRENCE PARKER (Seal)· 
(signed) S. E. RUDLIN (Sealf q 
ADAMS OPTICAL COMPANY, 
And at anotller day, to-wit;- At a La,v and Equtty Court' 
of the City of Richmond, Part Two, held the 9th day of l\farch.,. 
1946. 
Lawrence Parker, plaintiff 
agai1¢· · 
S. E.·Rudlin, individually and trading· as Adams Optical Com-
pany, defendant 
:MOTION .. 
This day came the plaintiff and defendant, by counsel. and 
on motion of the plaintiff, by his attorney, it is ordered tliat 
this case be docketed. 
page 6 } The defendant then by leave of Court filed herein 
. · his plea of '' not g11ilty' '· and put himself upon the 
Country and the plaintiff likewise. 
Virginia 
In tlie Law and Equity Court of tlle City of Richmond, 
· · . Part II. 
~~'Yre~cii ·Parker, Plainti~ . 
v. 
S. E. Rudlin, individually and trading as Adams Optical Com~· 
pany, Defendant · · . 
PLEA OF NOT GUILTY. 
· "The ·defendant, S. E. Rudlin.; individually and trading as. 
Adams Optical Company, by his attorney, comes and says. 
tliat he is not guilty of tlie premises in tllis action laid. to his· 
charge;· in manner and form as tbe plaintiff hath complained. 
And ~f this the said defendant puts himself upon _the country. 
EMANUEL·E;MROCH, p. d .. 
CHARLES G-ARIAN, p.·d. 
page 7· ~ And at anot11er day;to-wit: At a Law and Eouity. 
· . ·court of. the City of Richmond, Part Two, held the. 
10th day of May., 1946. · .... 
,i 
' . \ 
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Virginia: 
In the Law and Equity Court of the City of Richmond, 
Part II. 
Lawrence Parker, Plaintiff 
v. . 
S. E. Rudlin, individually and trading as Adam~ Optical Com-
pany, Defendant 
State of Virginia, 
City of Richmond, to-wit: 
Personally appeared before me, Julia M. Cosby, a Notary 
Public in and for the City aforesaid, in the State of Virginia, 
Samuel H. Gellman and made oath that he is the attorney and 
agent for Lawrence Parker, the plaintiff in the above entitled 
action; •that there are, he verily believes, in the possession of 
the defendant, the following writings, containing material evi-
dence for the said plaintiff: 
All entries., records, correspondence· and documents relat-
ing to the business conducted by tl1e defendant in the CHy of 
Richmond both at 608 .East Grace Street and at 214 East 
Grace Street, under the name and style of Adams Optical 
Company and Adams Camera Shop, covering the· period from 
May 1, 1945, to a~1d until May 1, 1946. 
SAMUEL H. GELLMAN 
Agent and attorney for Lawrence Parker 
Subscribed and sworn to Mfore me in my City this 10th day 
of May, 1946. 
My commission expires April 24, 1949 . 
. • JULIA M. COSBY 
Notary Public. 
page 8 ~ And at another day. to-wit: At a Law and Equity 
Court of tl1e City of Richmond, Part Two, held the 
24th day of May, 1946. · 
This day came the parties, by their attorneys, and by leave 
of court the defendant filed his motion to deny the request 
of tlle plaintiff for the production of records and documents .. 
of the defendmit, and to dismiss and quMh the summons is-
sued herein on May 10 .. Hl46, purr-;mmt to affidavit filed herein 
( 
.JS Supreme Court of Appeals of Virginia 
in accordance with the provisions of Section 6327 of the Code 
of Virginia, for the reasons and grounds set forth in defend-
ant's motion, to which plaintiff, by counsel, objected. 
And the court, having heard argument thereon, doth over-
mle defendant's motion in part and doth order the defendant 
to produce for examination by the plaintiff his original books 
and records showing the cash receipts of the .business owned 
and conducted by the defendant, both at 608 East Grace Street 
and at 214 East Grace Street, in the City of Richmond, Vir-
ginia, under the name of Adams Optical Company and/or 
Adams Camera Shop, covering the period from May l, 1945, 
to. May 1, 1946., the said books and records to be made avail-
able for such examination by the plaintiff in the office of the 
Clerk of this Court on :May 29, 1946, and be kept so available 
to and including the day of tbe trial of this suit, to which 
ruling, insofar as it relates to the Adams Camera. Shop and 
608 East Grace Street, the defendant, by counsel, excepted. 
On motion·of the plaintiff, h:v counsel, the defendant is fur-
ther ordered to file his grounds of defense herein on 
page 9 ~ or before May 27, 1946~ and to furnish counsel for 
the plaintiff a copy thereof. 
Virginia: 
In the Law and Equity Court o·f the City of Richmond, 
Part TI. 
Lawrence Parker, Plaintiff 
v. 
S. E. Rudlin, individually and trading as Adams Optical Com-
pany, Defendant 
". MOTION ON BEHALF OF DEFENDANT TO DENY RE-
QUEST OF PLAINTIFF FOR PRODUCTION 
OF·R~CORDS AND DOCUMENTS. 
The defendant, S. E. Hudlin, individually and trading as 
Adams Optical Comp,my-~ by counsel, move~ the Court to deny 
the request of the p]aintiff for the production of the entries, 
records, correspondence and documenfa relating to the busi-
ness conducted by the defendant in .the City of Ricl1mond, 
Virginia, both at 608 East Graee Street .and at 216 East Grace 
Street, under tlie name and style of '' Adams Optical Com-
pany" and ''Adams Camera Shop'\ coverinQ' the period from 
May 1, 1945, to and until l\fa,,. 1, 1946, and to dismiss and 
auash the summon~ issued on Mav 1 O. 1946. summonin~ the 
defendant to appear before tlte Court on May 17, 1946, at 
10·:oo a. m .. , for tlic following reasons and on the following 
grounds: 
'S. E. Rudlin., etc., v. LawJ.Tence Pa?r'lrer 
1. That the request for the production of the aforesaid 
~records and documents contained in the said .summons ar.e too 
.general, too broad and too sweeping~ 
2. That the said .request for production of the 
page 10} said records and documents does not .specify an,y 
J."ecords .or .docum.euts with reasonable certainty, 
.and that there is nothing in the aforesaid affidavit or summons 
to show· that the records and documents requested for pro-
duction contain anv evidence material to the case. 
3.. That the afore said records and doc um.en ts are· not. rele-
vant and matedal in support of the cause of action, and that 
said ·records and documents ate not relevant and material to 
.the issues in controversy~ . 
4. That the plaintiff, w11ile in the employ of the defendant 
.:at 216 East Grace Street, City of Richmond, Virginia, kept 
his own records and copies of same for his own personal use 
nnd that the plaintiff has said records and entries in his p.os-
-~ession .at the present time,. . 
5. That the plaintiff's actio11 is against the defendant, S. E. 
Rudlin, individually and trading· as Adams Optical Company, 
and that the basis of the plaintiff's alleged claim as contained 
in his notice of motion is the deprivation of all the wages and 
profits, i.e., the sum of Seventy-five Dollars ($75.00) per week, 
plus five per cent ( 5%) of all cash receipts of the Adams Opti-
cal Company over and above Seventy-Five Dollars ($75.00) 
ver week, and that the plaintiff was never employed by the 
Adams Camera Shop., nor did he have any connection, di-
rectly or indirectly, with said Adams Camera Shop, ud th;a.t 
the records and documents of the Adams Camera Shop are 
11ot relevant and material to tl1e cause of -action or th:e alleged 
dairn of tl1e plaintiff. 
6. That t11e examh1a'tion of tlre wltnesses at the trial of the 
cause of action will produce all necessary informa-
pag:e 11 } fion and evidence which may be relevant and ma-
. terial to the issue, without requiring the defendant 
to produce the aforesaid rec;ords and documents at any time 
priM· to tlie trinl. 
7. That the records and entries kept by the plaintiff while. 
in the employ of the defendant conclusively show that the 
plaintiff was employed solel~T as manager, optical dispenser 
and shop man at the store owned and operated by the defend-
ant at 216 East Broad Street in the City of ·Ricl1mond, Vir-
gfoia, and t1rnt the production of the recor9.s and documents 
of the defendant b~ the operation of his business at any other 
location in tlle Citv of Richmond is not relevant or material 
to the cause of act'ion and the alleged claims of the plaintiff, 
and that an order for the production of the records and docu-
4g. Supxeme Court o.! Appeals- 0,f ViPg.infa 
ments of the defendant in the operation of his business at 608 
East Gi:ace Street in the Uity of Richmond,. Virginia, · or at 
any other place, would be a gross invasion of tne rights of 
the defendant to the control ot his own. boo.ks and papers and 
a violation of the constitutional rights o.f the defendant. 
8r That the purpose of the plaintiff in requesting. tlle pro-
duction of the records and documents of the defend.ant was. 
merely made for the purpose of a dragnet of inspection with 
the motive of trying to catch something., and for the purpose 
of searching. the records,. documents anct papers of the detend,.. 
ant which would be of no use to the plamtiff when produced,. 
and upon the supposition that there must be some entries in 
the defendant's books which might prove beneficial to the. 
plaintifl' in the conducting of the prosecution of. his cause of 
action.. · 
page li} S. E~ RUDLIN,. 
CHARLES GARIAN 
EMAl~UEL .KMROCH, p. d .. 
individually and trading a& 
Adams Optical Company 
(Received in the Clerk's Office and filed 011 the 24th day of 
May, 1945.) 
Virginia~ 
• In the Law and Equity Coul't of the City _of Richmond, 
. · Part II .. 
L~,wtence Pa1·ke1~, Plaintiff 
v. 
S, E. Rudlin, individually and trnding as .A.dan1s Optical Com-
pany, Defendant 
INTERROGATORIES .. 
1. Have you been g~infully employed at any time during 
the period from Nov'. 26th, 1945, to May 1, 1946 ·f 
2. If you have been gainfully employed during the said 
period, where, for whom, and at what salary were you em-
ployed T . 
3. Have you been personally engaged in the operation of 
any business at any time during the period from November 
26, 1945, to M:ay 1, 19461 
4. If you have been personally engaged in the operation 
of a business at any time during the aforesaid period., state 
S. E. R.udlin., etc., v. Lawrence Parker ·41 
the location of said busine,ss and wl1at compensation or 
salaries you have received from said business, or what net 
· . profits you have earned in the operation of said 
page 13 ~ business during any time of the afore said period 7 
EMANUEL EMROCH, 
CHARLES GARIAN, p. d. 
S. E. RUDLIN, 
indiviually and trading as 
Adams Optical Company 
And at another day, to-,vit: At a Law and Equity Court of 
the City of Richmond, Part Two, held the 27th day of May, 
1946. 
This day came the defendant, by counsel, and by leave of 
Court filed· herein a statement of the grounds of his defense 
to this action. · 
Virg-inb: 
In the Law and Equity Court of the City of Richmond, 
Part II. 
Lawrence Parker, Plaintiff 
v. 
S. E. Rudlin, individually and trading as Adnms Optieal Com-
pany, Defendant 
GROUNDS OF DEFENSE. 
The defendant., by counsel, for his Ground of Defense, 
comes and says as follows : 
1. That the defendant is not indebted to the plaintiff in any 
sum, either by way of salary 01· commissions. 
2. That the defendant did not breach his contract with the 
plaintiff in any particular, as alleged in t4e plain-
page 14 ~ tiff's notice of motion. 
3. That the defendant had jµst ·and reasonable 
cause to discharge the plaintiff from his employ on November 
26, 1945. 
4. That the defendant discharged the plaintiff because of 
misconduct on behalf of the plaintiff while in the employ of 
the defendant and during· the coursct of the plaintiff's em-
ployment., such misconduct consistiiw: of lewd, indecent and 
indiscreet proposals, appi·oaehes and remarks to customers 
and fellow employees, resulting in the defendant's loss of 
42 Supreme Court of Appeals of Virginia 
business, in the services of empioyees of the defendant and 
the prestige of the Company . 
.. 5. The defendant ·bad sufficient cause for discharg~ of the 
plaintiff from his employ because of the breaches of duty by 
the plaintiff in that the plaintiff failed to perform with rea-: 
s(mable efficiency the services he undertook in his contract of 
employment, in that he failed to perform his duties under the 
said contract of employment in a diligent and faithful man-
ner, in that he failed to manage _the defendant's stor~ and to 
perform his duties as optical dispenser and shop man in a 
reasonably efficient maimer, resulting in loss of inventory, 
loss of business and damage to eq~ipment. 
6. The plaintiff is not entitled to any commissions of five 
per cent (5%) of tbe cash receipts of the defendant's store 
located at 608 East Grace Street, Richmond, Virginia, in that 
the agreement between the plaintiff and defendant did not 
included and embrace the cash receipts from said store, and 
it was never contemplated between tlle plaintiff and defend-
ant that the plaintiff :would be entitled to :five per cent (5%) 
· of said cash receipts. · 
page 15 ~ 7. That the plaintiff is not entitled to five per 
cent (5%) commissions 011 the cash receipts of the 
.Adams C~mera Shop, located at 216 East Grace Street, Rich-
mond, Virginia., because the busines8 of the Adams Camera 
Shop was not embraced or included in the contract of em-
ployment, and further because the business of the Adams 
Camera Shop was and is in no wa? connected with the busi-
ness of the Adams Optical Company located at 216 East Grace 
Street, Richmond, Virginia, and further because the plaintiff 
knew of the establishment bv the defendant of the Adams 
Camera Shop at 216 East Grace Street, Richmond, Virg·inia, 
which was to be operated by the defendant in part of said 
store, separate and apart from the Adams Optical Company, 
and that he, tl19 plaintiff, would" not be entitled to any com..: 
missions from the cash receipts of· said business, in all of 
which the plaintiff acquiesced. 
8. That it was the duty of the plaintiff to minimize liis 
damage~ as a result of the alleg·ed wrongful discharge by the 
defendant by gainfully engaging in other employment or busi-
ness, and that the amount which tbe plaintiff has earned in 
his employment or busiuess since leaving the employ of the 
defendant should be deducted from damages, if any, alleged 
to have been suffered. 
· The defendant reserves the right to amend, alter or vary 
the grounds of defens(1 at any time before the date of trial, 
should be be so advised. 
:s .. E. RucTiir.J,, etc., v. Lawrence Par1rer -43 
.R E. RUDLIN., 
individually and trading as 
.Adams Optical Company, 
By Counsel 
pag-e 16 } E:M.A.NUEµ EMROCH 
CHARLES GARIAN, p. cl 
(1946 May 29th-Received in Clerk's Office & filed 
Virginia: 
In the Law :and Equity Court of the City of Biclnp.ond, 
Part IL . 
Lawrence Parker, Plaintiff 
1,1. 
S. E. Rudlin, individually .and trading as Adams Optical Com-
• pany,'Defendant 
ANSWER OF PLAINTIFF TO TERROGATORJES FILED 
BY THE DEFENl)A.N!l' .. 
1. In answer to interrogatories Nos .. 1 and 2, the :plaintiff 
'States that he has not been g·ainfully employed by another 
,during the period mentioned in said interrogatories. 
2. In answer to interrogatory No. 3, the plaintiff -states 
that be and Lillian Parker, his wife, as eql\aJ partners, have 
l)een engag-ed in the operation of a grocery business since 
January 10, 1946. 
3. In answer to interrogatory No. 4, the plaintiff states 
that the gr'ocery bushress is lo·ca'ted at 1124 North Thirty-
third Street, in t11e City of Richmond, Virginia~ and the net 
profit earned ·by the plaintiff in the operation of same from 
,January 10, 1946, to l\fay 1, 1946, is the approximate sum of 
$320.00. 
page 17} IJA"\VRENCE PARKER 
Plaintiff 
Subscribed,ancl sworn to before me, Julia M. Cosby, a No-
tary Public for the City of Richmond, Virginia, in my City 
trnd State aforesaid, tllis 28t11 day of May, 1946. 
JULIA lVL COSBY 
· Notary Public.. 
44 Supreme- C'ourt of App·ea:Is of Virginia 
And at another day, to-wit:. . At a Law and Equity Court 
ef the City of Richmond, Part Two.,. held the 5th day of June11 
1946 .. 
This day came again the plaintiff and defendant,. by coun-
sel, and thereupon came a jury, to-wit:. ,J- B .. Harkess, Henry 
H. Keeton, B. S. ,vhitlock,. Lynwood H. Jones, J .. Stuart Davis,, 
J Qbn H. Parker and D. 0. Mayer. who were sworn well· and 
truly to try the issue joined in this case and having. heard the 
· evidence ~nd .arguments of counsel were sent out of Court to 
· eonsult of· a. verdict ·and after some time returned into Court 
with a verdict in the words and figures following,, to-wit:. 
''We the ju:ry on the issue joined ·find for the plaintiff assess. 
the damage at $2,601.70." 
Thereupon the defendant, by counsel, moved the · Court to 
set aside the verdict of the jury as contra1-y to, the law ancl 
the evidence and because of questions propounded by the 
Court to, Dr~ Rndlin; which motion the Court conti:nuea for 
argument to be heard thereon. · . 
page 18 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, Pa1i Two,. 
held the 17th day of June, 1946 . 
. 
This day came again the plaintiff and defendant, by coun-
sel, and the Court haviug heard the arguments of counsel 
on the motion to set aside the verdict of the jury:, is of opin-
ion to and doth overrule the said motion. 
Therefore in accordance with the verdict of the jury it is:. 
considered by the Court that the plaintiff recover against 
the defendant the sum of two thousand, six hundred one dol-
lars. and seventy cents with interest thereon to be computed 
affor the -rate of six per centum per annum from the 5th day 
of June, 1946, until paid and his costs by him about his suit 
in this behalf expended. · 
And at anotl1er day, to-wit: At a Law and Equitv Court 
of the City of Richmond, Part Two, held the 27th day of June, 
1946. 
This day came the defendant, by counsel, and having in-
dicated his_ int~ntion to apply to the Supreme ,Court of Ap-
peals for a w~1t of. error from and siipersedeas to the judg-
ment ·entered m this cause on June 17th, 1946; upon motion 
of said S. E. Rudlin, individually and trading as Adams Op-
tical Company, by counsel, execution of said judgment is 
suspended for a period. of one hundred and twenty days 
from June 17th, 1946, and if said petition for appeal is 
S. E. Rudlin., etc., v. Lawrence Parker 
S. E. Ru¥1,lin. 
45 
presented within said period, the operation of this 
page 19 ~ judgment is suspended thereafter until said Court 
shall have acted upon the petition, provided said 
S. E. Rudlin,· individually and trading as Adams Optical 
Company, or someone for him, within ten days from the date 
of the entry of this order shall enter into a bond in the pen-
alty of $3,500.00, with security to be approved by the Clerk 
of this Court, conditioned as prescribed in section 6351 of 
the Code of Virginia and payable as the law directs. 
And now at said day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Two, held the 17th day of July, 
1946. . 
· This day the J udgc of . this Court_ deli;ered to the Clerk 
thereof a trat1script of the evidence, duly authenticated, wllich 
is now filed and made a part of the record herein. 
page 20 ~ Virginia : 
In the Law & Equity Court of the City of Richmond, Part IT. 
Lawrence Parker (Plaintiff), 
1). . 
S. E. Rudlin, individually and tra4ing as 'Adams Optical 
Company (Defendant). 
Transcript of all of the evidenc~ and other incidents of. 
the trial therein, including all of the instructions ·given and 
refused, before Hono.rable Haskins Hobson, and a jury, on 
June 5, 1946. 
Appearances: Samuel H. Gellman, }~squire, and Henry J. 
Schrieberg, Esquire, counsel for the plaintiff; Emanuel Em-
roch, Esquire, and Charles Garian, Esquire, counsel for the 
defendant. 
page 21 ~ S. E. RUDLIN, 
. the defendant, called as an adverse witness, first 
being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By l\fr. Gellman : 
Q. Dr. Rudlin, will you please state your name and age 'l 
Supreme Court of Appeals of Virginia 
8. E. Rt11dlin. 
A. S. E. Rudlin, 31. . 
Q. You practice optometry in the city of Richmond T 
A. Yes, sir. 
Q. ·At what addressf 
A. 302 Grace American Building. 
Q. Were you the owner and operator of Adams Optical 
Company prior to May 1, 1945 ¥ 
A. Yes, sir. 
Q. And on· that date did you conduct or have two optical 
offices, one located, at 608 East Grace Street, Richmond, and 
one at 216 East Grace Street? 
Q. That was in addition to your practicing in the Ameri" 
can Building t 
A. Yes, sir; run separately. 
Q. They were run s~parately? 
A. Yes, sir. 
page. 22 ~ Q. As a matter of fact, patients were sent from 
these offices to you for examination? 
A. Yes, sir. 
Q. And in that way it was some connection between your 
business and that office ~ 
A. Yes, sir. 
Q. In fact, the businesses were connected with each other 
under the Adams Optical Company! 
A. Yes, sir. 
Q. Dtd you enter intq a contract dated April 23, 1945, with 
Lawrence· Parker to beGome manager of the business of 
A.dams Optical Company 1 
A. Yes, sir. 
Q. I hand you herewith a ·paper dated April 23, . 1945, 
signed by S. E. Hudlin and Lawrence Parker, and ask you if 
that isn't the contract¥ 
A. Yes, sir. 
Q. Isn't that the contract which you entered into f 
A. Yes, sir. 
Q. Before employing Mr. Parker did you know that he 
was employed in New York City? 
A. No, sir. I did not know it. 
Q. Did you seek any references with reference to him be-:-
f ore you employed him 1 
A. No, sir. 
page 23 ~ Q. You did not f 
A. No, sir. 
Q. Did your assistant, or did your manager Miss Scheer 
seek any reference? 
'S. E. Rudlin,, e:tc., v. Lawrence Parker 
\ :S .. E. Ru!dlin. 
\ A. I an;i glad you said manager_ No, slre did nol 
Q. She did not? 
A. No, sir. 
47 
Q. Just took Mr. Parker on his say so that he was a good 
man? 
A. You ·want me to te 11 you how we took him J 
Q. I am asking you the question. 
A. Yes, we did. · · 
Q. Didn't even make a long distance telephone call to Dr. 
Gillis in New York, the head of the School of Optics to in-
rquire about l\fr. Parker's standing? 
A. No. No call was made before, before we hired or heard 
from Mr. Parker. 
Q. Did he mention :Mr~ Parker? 
A. No, sir. 
Q. You didn't ask Mr. Parker for any references at a1H 
~- 'l'ro, sir. . 
Q. He exhibited none to you when he came to Richmond 
-to confer with you? 
A. I wouldn't say that is not true, he had ref er 
JJage 24 } ences, but we didn't look at them. 
Q. Didn't look at them t 
A. No. 
Q. You decided on your own initiative he was a proper 
man for youf 
A. We employed him. 
Q. Was Mr. Charles Garian your attorney prior to the 
making of this contract? 
A. Yes, sir. 
·Q. Did he prepare the contract for you pursuant to your 
instructions t 
A. He made the contract. I gave him no instructions as 
to how it was to be drawn up. 
Q. YOU told him the terms to be put in there? 
A. Yes. 
Q. And did you send it to Mr. Parker, or how did be get 
it? . 
A. When he came l)ack from New York I believe we gave 
him the contract. He understood he was going· to get one. 
Q. You did not mail him one, then 1 
A. No, sir. 
Q. Was Mr. Garian your attorney and legal representa-
tive on November 26, 1945, the date of Mr. Parker's dis-
charg;ef 
A. Yes, sir. 
. 48 SnpTeme C'onrt of Ap_peais· of Virginia: 
8. E. Bu4lin .. 
Q. And he. has been representing yon in this 
page 25 f matter since that time? 
A. "Y"es, sir. , 
Q. And he'was representing yau dnring the time when l\fr; 
Parker worked there Y 
.A .. W el11 I don't knew exactly what you mean by that. I 
had no need of an attorn~y, but he ig on the second floor be-
, neath· me. I am on the third. 
Q .. You consulted him from time to time about your busi-
ness affairs·, including 1\fr. Parker "s discharge t 
A. I did- that, yes. 
Q .. Did ·Mr .. Parker enter into employment under the con-
tract¥ 
A. What do you mean? . 
Q. Did he go to work for you on May 11 
A. Yes .. 
Q. And he remained in your employ until Nov~mber 26th 1 
A. That is right. 
Q. I hand you herewith three books and ask you whethe1· 
these are not the books which you produced on order from 
the Court purporting to .disclose all cash receipts of your 
two stores from March 1, 1945, to l\·fay 1, 1946. Are thos~ 
books kept in your handwriting! 
A. Yes, sir. 
Q. Will you identify which of those books contain all cash 
receipts with regard to 608 East Grace Street, and 
page· 26 ~ also wit4 regar'd to 216 East Grace Street, 
A. Yes, sir. 
Q. And the portions of the book in which this information 
is shown, Will you identify iU 
A. Yes, sir. 
By the Court: 
· Q. Let's take 608 East Grace Street first. . 
A. All right, sir. 
Q. What pages of the book is that shown on f 
A. It would be twelve months in this book from 1945. That 
will_ be twelve pages. 
Q. Which book is thaU 
A. This book here, sir. 
Q. Does that bear any number 1 
A. There are no numbers on the pages. 
Q. Is that book number one¥ 
A. The year is in there. 
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A. ( Continued) This has the year 1946 (Indicating an-
other book). 
Q. Which pages of tbe 1945 book Y 
A. 608. From page one through page twelve, through De-
cember. It would be twelve pages, I think. 
page 27 ~ . Q. Pages one through- . 
A. Or rather through page twenty-four, consid-
ering each page a double number. 
Q. Is the book numbered by the pages? 
A. No, sir. They are bound together. 
Q. Page one throug·h page twenty-four show the receipts 
of 608 East Grace Street f 
A. Yes, sir. 
Q. In the 194§. book Y 
A. Yes, sir. 
Q. What about the other bookY 
A. This other book is through May 23, 608. 
Q. What is the number of that book, what year¥ 
A. 1946 .. 
Q. What pages sbo,v the 608 East Grace Street receipts 7 
.A. Ten pages. 
Q. One to ten Y 
A. One through ten, yes, sir . 
. Q. Does any other book show the receipts for 608 East 
Grace Street Y 
A. No, sir.· 
Q. Now· let us take the other store, 216 East Grace Street. 
A. From page 43 in the same book, 1945. 
Q. Beg'ins at page 43? 
pag·e 28 ~ A. Yes, sir, through page 64. 
Q. Any other book Y 
A. Yes, sir. There is this one that shows the cash re-
ceipts from the Camera Shop .. 
Q. What book is that? 
A. The 1946 book. 
By Mr. Gellman: ( Continued) 
Q. December 22, 1945, does it not? 
A. Yes, sir. Has six entries on that date. 
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Q. That is at 216 East Grace Street? 
A. That is right. 
By the Court: 
Q. Give me the pages the receipts are shown on in that 
book. 
A. From page one through page six. 
Q. That same book from one to page ten shows-
A. This is a third book, sir. 
Q. I am not talking about the third book, J. am talking 
about the 1946 book. You have from page one to page ten 
showing· th~ receipts at 608 East Grace. No,v you tell mE-
that pag· eone to page six shows the receipts at 216 East 
Grace Street? 
A. There are two separate books, sir. 
Q. Two separate 1946 booksi 
A. Yes, sir. . 
page 29 ~ Q. Let us designate them. How about this one? 
A. This one has a title on it "Twelve Columns". 
This one says ''Casb Book". . 
Q. 608 East.Grace on pages one to ten, which book is that? 
A. This one here (Indicating). 
Q. Which is the book designated ''Twelve Columns''? 
A. Yes, sir. 
Q. Then the other book relating to the receipts at 216 East 
Grace Street from pag·es one to six, which book is that in'? 
A. This one here (Indicating·). 
Q. Book desig·nated as cash book? 
A. Yes, sir. There mig·ht be a confusion, because this one 
is also marked "Twelve Columns". 
Q. That is the 1945 book? 
A. Yes, sir. 
Mr. Emroch: Now, if Your Honor please, in regard to 
book of 608 East Grace Street, 1945, from pag·~s one to 
twenty-four, in reg·ard to book of 608 East Grace Street, 1946, 
pages one to ten, designated book '' Twelve Columns'', in 
regard to book of Camera Shop December 22, from Decem-
ber 22, 1945, on, designated as cash book pages one to six, 
we object to the introduction of each and every 
page 30 ~ one of these books, and we object now to each and 
every question in relation to any matter in con-
nection with any cash -receipts shown in those books on the 
following grounds : 
E.. E. Rud11n., e:tc .. , v. Lawrence Parker 
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1. That it has not been shown here, and there is nothing 
in the evidence to show, that Mr. Parker, the plaintiff, is 
entitled to any cash receipts on anything but the business 
which he managed :at 216 East Grace Street; and that there 
is no evidence to show further that he had auything to do 
with any other plac:e but 216 East Grace Street. 
Until that is shown we respectful~y submit that this evi-
dence should not be brought into the trial of this ca.se at 
this time. 
'The Court:-· Gentlemen, the motion is overruled ~t the" 
})resent time. Sut the Court instructs the jury that they 
:should not consider the books relating to the cash receiptf: 
:at 608 East Grace Street unless it be shown that either at 
the time of or subsequent .to the discharge of the plaintiff 
:some part of the optical business was transferred to 60~ 
East Grace Street. · 
The· contract, as I understand it, provides for a five per 
cenf commission on certain profit which w:ould be 
page 31 } realized, not on profit, but rMeipts, realized at the 
store which he was to manage. If a part of the 
business of that s~ore, part of the business that he was to 
manage, was transferred to another place of business, then 
he would be entitled to, in the event be was entitled to re-
cover at all, to his commission on the business wherever it 
may have been transferred to. 
So unless it has been shown to have been transferred, or 
unless it is shown that it was contemplated that he sl1ou)d 
manage the business at both stores, I mean the optical busi-
ness at both stores, then you would not consider this evi-
dence. 
l\fr. Gellman: If Your Honor please, I object to that ex-
planation, and ·would like to argue the question on the con-
tract which bas been introduced in evidence. 
The contract itself is very explicit, and it says '' All rc-
~eipts of Adams Optical Comp&ny". I would like to arg1rn 
that point. 
The Court: If Adams Optical Company was also operat-
ing at 608 East Grace Street, then I am mistaken. But T 
understood that Adams Optical Company, my understanding 
was, Mr. Gellman, from the opening statements made-I may 
· have misconceived that statement-if Adams Op-
page 32 ~ tical Company was operating at both places, under 
the terms of the contract it would appear that he 
was entitled to five per cent of the receipts from wherever 
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.Ad.ams- Optical Company was operating, whatever place or 
business A.dams Optical Company was operating. If they 
operated. both places, then the explanation I have given is. 
a mistaken one. 
I wiH overrule the objection until evidence has be·en intro-
dn~ed connecting up the: work of the plaintiff here with 
Adams Optical Company, and whether or not that busineS$'. 
has been transferred to some other place· so as to pick it 
out, nnderta:ke to pick it out from under the contract. In 
other ,words- . 
Mr, Gellman:.: We do not claim i:t was transferred, sir~ 
:Mr. Emroch: We want, if Your Honor· plea.se, to except 
to the. ruling of the c~urt at this time, and to save the ex-
ception for further objection at a later time a:s the evidenre 
develops. . · . 
The Court: :A-11 right .. 
Mr. Gellman: If Your Honor please, I would Hke· to takP.> 
occasion· after thie contract is identified to have it placed in· 
the evidence. 
. It has been identified by Dr. Rudlin. I would 
page 33 ~ like to read it to the jnry, sir. 
The Court: Yes, sir.. . 
Mr. Gellman: This contract, appa1·en.tly drawn hy Charles 
Garian--
The Court : Mr. Gellman, it doesn't make any difference 
who drew the contract. 
:M:r. Gellman: I think it is important as to whose attorney 
drew it. . 
The Court: Doesn't make any difference whose atto1·ney 
drew it. The construction of the contract is for the Court,. 
and the Court will construe it according to what is in it, 
not according to who drew it. 
Mr, Gellman: Yes, sir. ' 
This contract reads as follows = 
'' This contract of employment made this 23rd day of April,. 
1945, by and between Adams Optical Company, of Richmond, 
Virginia, hereinafter referred to as the Company, and Law-
rence Parker, of Bronx, New York, hereinafter referred to 
as the employee. 
WITNESSETH: That the said party of the second part, 
hereinafter ref erred to as the Employee, for the considera-
tion hereinafter referred to and mentioned, does covenant 
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and agree to and with the said party of the first 
page 34 ~ part, hereinafter ref erred to as the Company,. by 
tl1ese presents, that he, the said Employee, shall 
and will, commencing from May 1, 1945, diligently and faith-
fully serve the said Company as manager, optical dispen_ser, 
and shop man of the said Company. · 
And the said Employee does hereby further covenant and 
agree to and with the said Company,. that he will not at any 
time during or after his present employment, .engage or in-
terest himself in any way, in tlie same or similar business 
in any city or town witllin the State of Virg'inia, wherein the 
said Company owns, operates, or has an interest in a similar 
or the same business. 
It is furt4er covenanted and ag-reed by the parties hereto, 
that a prior notice of ninety clays in writing is necessary to 
terminate this contract of employment which shall remain in 
force for a period of one year. .And if either party hereto 
fails to give a prior notice of ninety days in writing o.f his 
intention to terminate this contract at the end of the one 
year period, then this contract shall remain in force from _ 
year to year until the required notice is given by either 
party. 
In consideration of all which said services to be 
. page 35 ~ observed, done and performed by the said Em-
ployee as aforesaid, the said Company does hereby 
covenant and promise that it will among other considera-
tions, pay to the said Employee the sum of seventy~:five dol-
lars per week plus fiv~ pe1· cent of all cash receipts of the 
Company over and above seventy-five dollars per week. 
Witness the· following signatures and seals.'' 
This contract being· sig·ned by Lawrence Parker and S. E. 
Rudlin. ·· 
By Mr. Gellman: (Contim:ed) . 
Q. Now, Mr. Rudlin, there is no reference in this paper to 
any particular store or place in which Mr. Parker was as-
signed, where he was to work, is there! 
A. Not in the contract; no, sir. 
Mr. Gellman: I ask that tliis contract be marked and filed 
as the plaintiff exhibit 1. · 
Note: This paper writing is now marked and filed as plain-· 
tiff Exhibit 1. 
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The Court: Gentlemen, in order to make clear what I may 
have left in some confused state a moment ago, if Adams Op-
tical Company also operated a store at 608 East Grace Street 
· as well as 216 East Grace Street, the contract by its terms 
covers both ·places. 
Mr. Emroch: vVe object, of course, to this con-
page 36 ~ struction of the contract at this time by the Court 
until there has been evidence to show what the 
parties contemplated by the terms of the contract, and what 
they actually did under the terms of the contract. 
The Court: Go ahead. 
Q. Can yoµ state the total cash receipts, what the total of 
608 East Grace Street from May 1, 1945, .to May 1, 1946, 
were according to those books? 
A. I could in approximately a few minutes. 
Q. You haven't added those figures up l 
A. No. 
Q. We have done so, so I will introduce them through an-
other source. Have you brougltt into Court the check whif.!11 
was tendered :Mr. Parker for bis commission, dated Novem-
ber 27, 1946? 
A. Yes, sir. 
Q. Will you please produce it¥ 
Note: Mr. Garian now hands to counsel the check in ques-
tion . 
. Q. I hand you herewith a check dated November 27, 1945, 
-I do not believe the year is on here-number 409, wl1ich I 
will ask you whether that is the check that was issued on 
Adams Optical Company bank account to cover what you 
claimed was Mr. Parker's commissions on that date? 
Mr. Emroch: If Your Houor please, prior to 
page 37 ~ Mr. Rudlin answering· that question,. we object to 
this question for the reason that this check as 
Mr. Gellman told the jury was tendered to his client and re-
fm:\ed. Since it w~s refused by his client he, the plaintiff, 
cannot introduce this check in evidence at this time. For 
that reason we object to it. He has refused the tender of 
the check, and he is now in the position tl1at he cannot come 
into Court and intl'oduce that check in evidence for any pur-
pose at this time. · 
The Court : Your motion is overruled. 
Mr. Emroch: Exception. 
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Q. Dia you know Mr .. Garian, as your attorney, enclosed 
this check in a letter to Mr. Parker! 
A. Yes, sir. 
Q. And this w.as your idea of what was owing him at that 
time! 
A. Yes, sir. 
Q. Did you prepare the statement tbat accompanied this 
check that l\tir. Garian sent? 
A. What do you mean statement? 
Q. I show you a statement which accompanied the check.. 
·Did you prepare that statement? 
A. Yes, sir. 
page 38 } Q.. This check reads ·,'Adams Optical Company, 
216 East Grace Street, 608 East Grace Silreet, 
Richmond, Virginia, November 27, 194, the year is not stated, 
pay to the order of Mr. Lawrence Parker $162.96, payment in 
full for bonus and salary. Adams Optical Company, B. A. 
Scheer." It .is addressed to the Morris Plan Bank of Vir-
ginia, Richmond, Virg·inia. 
The Court: Do you want to introc:luce that 'in evidence? 
Mr. Gellman: I was going to introduce the statement, and 
the letter later through my client. I have one more question 
of the witness. 
Q. Dr. Rudlin, did Mr .. Parker do mechanical work and 
optical work on glasses or orders that were t.aken through the 
608 East Grace Street office? -
A. Yes, sir. Of course he did. · 
Q. He did that type of work for both places? 
A. That i$ what he was being paid for. 
Q. Exactly. Do you know whether he repaired the ma-
chinery you had in your place, put it in shape, or not when 
he got there! · 
A. No, sir; I don't. But if you want me to tell you the con-
dition of the machinery at the time., I can do that. 
Q. If you don't know, you just don't know. That is all, 
sir. 
A. Yes, sir. 
page 39} CROSS EXAMINATION. 
Bv Mr. Emroch: 
~Q. What store was Mr. Parker employed to manage! 
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Mr. Gellman: If Your Honor please,. I object to the ques-
tion because the contract will speak for itself. 
The Court: He can ask him whether both stores were op-
erated under the same name. 
Mr. Emroch: If Your Honor please,, I do not de~ire to 
ask him that qu~stion. 
The Court;·; lam not going to rule on it until you find uot 
whether both .stores were under the same name. . 
Q. What name, Dr. Rudlin, was your store at 216 East 
Grace Street operated under. on May 1,. 1945 f 
A. Adams Optical Company. 
Q. ,vhen did you first start conferring. with Mr. Parker· 
about this. contract Y · 
The Court: Under what name was 216 East Grace Street 
operated? 
Mr., Emroch: I asked him that. 
Bv the Court: · 
"'Q. vVere .both stores operated uude1· the same name¥ 
A. Yes, sir. The one at 608 had just had its name changed 
three months previously to 1\dams. 
page· 40 }- Q. And the one at 216 East Grace Street was 
also operated as Adams Optical Company Y 
A. Yes, sir. . 
Q·. Both go under the name of Adams Optical Company at 
the time the contract was made! 
A. Yes, sir. · 
The Court: Objection sustain~d. 
Mr. Emroch : Exception noted, if Your Honor please. 
Bv Mr .. Emroch: (Continued) 
·Q. What store did Mr. Parker manage after coming to 
work for you under the contract 1 
A. 216 East Grace Street .. 
Q. _Did he' at any time manage or have any connection with 
608 East Grace Street? . 
A. No, sir. He had no connection whatsoever. · 
:Mr. Gellman: If Your Honor please, I object to that. He 
said he did all the mechanical work for both. stores, and that' 
is certainly in c<mnection ·with. He has admitted there is a 
connection there. 
The Court: I am not going to let you alter the contract 
by oral evidence. 
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Mr. Emroch: If Your Honor please, we would like to 
make a statement in that connection. I am not trying to 
alter it., but I am trying to show what the parties 
page 41 ~ actually did and what was contemplated by the con-
tract. 
The .Court: ·what was contemplated by the parties is em-
braced in the contract. He is employed, as I recall the con-
tract, as a manager, and an operator to do the work of the 
corporation or partnership, or whatever it was, of the busi-
ness operated under the name of Adams Optical Company.,· 
Mr •. Em1~och:, If Your Honor ·please; we object. 
'The Court: If he put,him in just one place of business, 
the contract that would control would not be in accord with 
the idea you have about it. 
Mr. Emroch: We do not want to unduly delay the trial 
of the matter by consistently objecting· to this particular ques-
tion. We would like to save the· point throughout the entire 
case as to that matter by stating this, if Your Honor please: 
That the defendant has a right to show where there is no 
particular desig·nation in the contract-
The Court : · One second. Gentlemen of the jury, will you 
retire to the corridor for a moment, please 1 
,Jury out. 
· Mr. Emroch: "\Vhere there is no particular mat-
page 42 ~ ter designated in the contract the defendant has 
. a right to introduce evidence by showing which 
store · it was contemplated the plaintiff was to manage, and 
where no store is designated in the contract the defendant 
has a right to show which store he actually man3:ged, and the 
defendant has the right to sl10w· by the act of the ·parties after 
the execution of the contract what was contemplated by the 
~onfr8ct, and what actually transpired under the terms of the 
contract by their said actions, without in any way varying 
the terms of the contract., or introducing parole evidence to 
in any way contradict or vary said contract. 
We-:wish to make that objection throug·hout the entire,trial 
of this case, and to save the point .wherever it is attempted 
by the plaintiff to· introduce any evidence to show _that the 
plaintiff is entitled to five per cent of the cash receipts at 608 
Eagt Grace Street, or at any other store or business other 
than 216 East Grace Street which tlie plaintiff managed for 
the defendant, and to save the point w·llereYer the Court pre-
vents the defendant from showing tllc above fact, and the 
above eontemplation of the parties. 
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:Mr. Gellman: The contract says he shall dili-
page 43 ~ gently and faithfully serve the said Company as 
manager, optical dispenser, and shop man of the 
Company. He was a shop man of the Company for both 
stores, whicL is admitted by the t~stimony. 
The Court: You are not testifying? 
. ].;fr. Gellman: No, sir, I just call that to your attention, 
sir. 
The Court: The evident purpose of seeking to introduce 
the evidence sought to be elicited by the question was .for the 
purpose of showing· that be would be only entitled to. com-
mission on the business done at one of two stores. In the 
first plae;e, he has admitted, the defendant has admitted that 
the plaintiff did the shop work, optical shop work, at the 608 
East Grace Street store. That whether he had done it or not 
the contract was written by the defendant, and if there is any 
doubt about it it should be construed most strongly in favor 
of the plaintiff. The contract in clear and express language 
says that the Company "does hereby covenant and promise 
that it will among other considerations pay to the said Em-
ployee the sum of seventy-five dollars per week, plus five 
per cent of all cash receipts of the Company over and above 
seventy-five dollars per week.'' 
page 44 ~ If the contract contemplated only one store, then 
it was the duty of the detendant to have so limited 
it. 
In view of the fact he did not so limit it, it must be con-
strued as meaning just precisely what it says. 
Mr. Emroch: Now, if Your Honor please, in order to save 
time we would like at this time while the jury is out to put 
into the record this evidence which the Court lias refused to 
permit to go before the jury for the purpose of saving same 
in the record. 
The .Court: You can ask him anything you want to, it 
being understood it will not go before the jury. 
By Mr. Emroch: ( Continued) 
Q .. What store was Mr. Parker employed to manage? 
A. 216 East Grare Strt~et. . 
Q. Did Mr. Parker understand that when this contract was 
entered into between vou and Mr. Parker? 
A. He certainly dicl. 
Q. How do yon know he understood that Y 
A. Well, from his actions after he came to work. Re had 
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no interest in 608. He took no interest in 608. The 
pag·e 45 } check there is signed by the manager of 608. Not 
by me,· but by the manager of 608. 
Q. Did he ever enter 608 East Gra~e Street, so far as you 
know? 
A. No, he never did. He did not, never put foot in the 
place. 
Q. Did he ever inquire of you what the cash receipts of 
608 would bet 
A. No, sir ; he did not. , 
Q. Did you ever pay him or did he ask to be paid any 
·amount on the cash receipts received at 608 East Grace Street? 
A. No, sir; he· did not. 
Q. Did he at any time by his questions to you desire to 
know why you were not sending him any more business at 216 
East Grace Street than you were¥ 
A. What do you mean by that? 
Q. Was there any way that you could send any business to 
21.6 or 608 East Grace? · 
A. Yes, there was. When you get through examining a 
patient, sometimes the patient asks you whe.re they should 
take· the prescription to be filled. I could refer t:µe patient · 
to any store in town, including 216., if I wanted to, and I did 
not. 
page 46 · ~ Q. Did he ask you why you did noU 
.A. Yes, be did. 
Q. Did he ask you why you did not refer business to 608 
East Grace Street! · · 
A. No, sir ; he did not ask that. 
Q~ Did he at any time by his questions or actions evidence 
any interest in the cash receipts at 608 East Grace Streett 
A. No, sir; he did not. Not even once. . 
Q. Do you know whether he kept any records in regard to 
the cash receiots at 216 East Grace Street? 
A. I know lie did. 
Q. Did he keep those in his own handwriting? 
A. Yes, sir. They are in his handwriting. 
Q. Do you know of your own knowledge why he kept those 
cash receipts of 216 East Grace Street? 
A. Well, to me it is obvious the fact that he-
Mr. Gellman: If Your Honor please, I object to that. 
A. ( Continued) The fact that he was figuring on his com-
mission. 
Q. Did he ever ask to see the books at 608 East Grace 
Streett 
I 
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page 47 ~ A. He did not .. 
Street? 
Q .. Did he have any control ov':r 608 East Grace 
A. N Or none whatsoever. 
Q. What do you mean by saying that the shop work from 
608 East Grace Street was sent up the.re? How was it that 
the shop work of 608 East Grace Street was sent to 216, how 
and why was the shop work from 608 E:ast Grace Street sent 
to 216 East Grace Street f 
A. Because the shop equipment was at 216.. It . was a 
larger pl,ce. '. . . . : 
Q .. Did you. have any shop at 608 East Grace: Streett 
A. None whatsoever. 
Q. Did you have an optical dispenser at 608 East Grace 
StreeU 
A. Yes, sir. 
Q. Did Mr. Pa1·ker do any optical dispe11sing. at 608 East 
Grace Street Y · 
A. No. 
Q. Did you inform your attorney at the time you requestecl 
him to prepar~ this contract for you that you operated two 
stores on Grace Street in the Citv of Richmond i 
A. No, sir. I didn't think or°' the store at 608 as Adams 
Ontical Company. In fact, the books here show a different 
· name for the store at 608 than they do for 216. 
page 48 ~ Q. What name does it show. for 608'1 
A. That·showed as Salasky, because that was the 
name of the place up until four months before May. We al-
ways thought of it as Salasky; There was even Sa~as~y on. the 
stationery, and the bo~ks themselves from the begmnmg were 
kept as Salasky and not as Adams. The other books from 
216 show the name Adams. 
Q. Was any conversation had between you and the plaintiff 
in regard to the operating of the Adams Optical Store at 216 
· East Gi·ace Street¥ 
A. Yes, sir. 
Q. Did he understand that you were to operate a camera 
shop, Adams Camera Shop, at 216 East Grace! 
A. As far back as September or perhaps August. 
Mr. Emroch: The reason I am going· into this evidence at 
this time is to save time and to keep from sending the jury 
out again. So far there has been no foundation laid, and I 
don't want the Court to think! am going-too far, but I don't 
know what the Court is going to rule on the Adams Camera 
Shop, except what the Court has indicated hr permitting 
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the books to· come in, and as to the statement it made to the 
jury. 
page 49 ~ The Court: vVell, I don't know what you are 
going to ask about the Camera Shop. 
Mr. Emrocl1: I will not pursue it furth~r. 
The Court: I have no idea what the proceedings will de-
velop. 
l\Ir. Emroch: I will not develo_p that line of examination 
any .further. 
By the Court : · 
Q. Dr. R.udlin, when the shop work was sent from 608 to 
216 East Grace Street to be done, the cash receipts for that 
work would be entered on which store's books Y 
A. ~08. 
By. Mr. Ernroch: ( Continued) . 
Q. Did :Mr. Parker know that l1e was to do· the shop work 
from 608 when he took over the management of 216 t 
.. A. That was the main reason he was employed, to do the 
shop work. Dispensing was secondary. 
Bv the Court: 
"'q. He was to do the shop work for both stores! 
A. Yes, sir. The store· at 216 did very little business. 
Didn't need much of a dispenser. It was the shop work from 
608. 
The Court : If he was to do the ~3hop work for 
page 50 ~ both stores and receive five per cent· of the profits, 
sales price, it doesn't leave much fur the Court to 
c011strue. 
By Mr. Emroch: ( Continued) 
Q. What about the nature of the salary you agreed to pay 
him under the contract, Dr. Rudlin Y 
A. ·what do you mean? 
Q. Seventy-five dollars per week. Was ·that a good salary, 
or the usual salary, that was· paid to a manager of an optical 
Rtore in R.ichmond? 
A. I don't know what a manager of an optical store in 
Richmond gets., but I do know tlmt it was a high salary for 
an optical dispenser. 
Bv tl1e Court: 
., Q. A high salary for whaU 
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A. Optical dispenser. It was a shop work proposition we 
were paying him for. Not for t~e dispensing. 
The Court:. All of that the Court declines to admit before 
the jury. . 
Mr. Emro.ch: We except to -the ruling of the Court for the 
reasons heretofore stated. 
Note : At this time the jury returns to the courtroom. 
page 51 ~ RE-DIRECT EXAMINATION. 
By Mir. Gellman: 
.·Q. Dr. Rudlin, you identify that check -as having been is-
sued by Adams Optical Company signed by the manage~ of 
608 Wast Grace Street 1 · 
A. By the manager of 608. 
Q. For Mr. Parker's account f 
A. Yes, sir. 
Q. For what you considered _to be Mr. Parker's commis-
sion! 
A. Yes, sir. ·wen, wl1atever the amount was clue him. 
Note: This check above referred to dated November 27 is 
now marked and filed as plaintiff Exhibit 2. 
Q. You have stated that Mr. Parker did all the mechanical 
and shop work for both places? . 
A. Yes, sir. · 
Q. And that was his main work¥ 
A. Yes, sir. 
,vitness stood aside. 
page 52 ~ 
follows: 
LAWRENCE PARKER, 
the plaintiff, first being duly sworn, testified as 
DIRECT EXAMINATION. 
Bv Mr. Gellman: . 
0 Q. Mr. Parker, will you please state- your name¥ 
A. Lawrence Parker. 
Q. Where do you live? 
A. 1124 North 33rd Street. 
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Q. You and your wi&e operate a grocery .store :at that ad-
dress at the present time? 
A. That is right. 
Q. Your wife is here today! 
A. Yes, sir. 
'Q. Where were you employed prior to May 1, 1945 ! 
A. Prior to May 1~ 19451 M. H. Harris, New York City .. 
(J. That is where you resided at that time! 
A. Yes, sir; Empire State Building. 
Q. Will you please state what you were earning at that 
time? 
Mr. Emroch: vYe obj.ect to that, if Your Honor please. 
The: Co1:11it : Objection sustained. 
Q. Mr. Parker, you came to.Richmond. How did 
page 53} you come to Ricbmo.nd to get this job.Y 
A. I was called by Dr. Gillis, Director of the 
School of Optics, telling me there was a good opportunity in 
Richmond, Virginia. He gave me the phone number of whQ 
to call, and I called up long distance from the office where I 
was employed. \Ve made an appointment. I came out there 
that Sunday to be interviewed, which I did. 
Q. You were interviewed. Did you submit to Dr .. Rudlin 
any references? 
A. I certainly did. 
Q. Did be read those references f 
A. He did. 
Q. Are these the references that you submitted to Dr. Rud-
lin concerning your employment, papers I have here! 
A. Yes, sir .. 
Mr. Gellman: I would like to have Mr. Parker read these 
to the jury, sir. 
Mr. Emroch: We object, if Your Honor please. They have 
no releva:ncy·whatsoever. · 
The Court: Unless it is shown he wa~ not qualified to do 
bis work, the references would not be admissible. 
Mr. Gellman: In their grounds of defense they claim that 
is one of the defenses. I thought I would introduce them 
into the evidence in anticipation. If that be true, 
page 54 } I will hold it until later. 
The· Court: Then the logical time to introduce 
t11em would be after they have undertaken to show that. The 
presumption if-. be was qualified to do his work. If they want 
to show he was not, then I think that evidence would be proper .. 
64 Supreme Court of Appeals· of Vir~ia 
Lawrence Parker. 
Q. Mr. Parker, was that contract, the contract you have 
introduced here, which your signature appears on, plaintiff 
exhibit 1,, was this contract forwarded to you in N e.w York 
for sig'llature Y 
A. Yes, sir .. 
Q. Who forwarded it to you t 
.A. Dr .. Rudlin. 
Q. I hand you herewith a letter dated April 23, signed S .. 
Edwin Rudlin, the year 1945, and ask ygu whether that letter 
did not accompany the contract when it was forwarded to 
you? 
· A. The letter did accompany the contract~ 
M.r .. Gellman : I would like to read this letter to the jury, 
if Your Honor please. 
This letter reads: "April 23, 1945.. Dear Mr .. Parker: I'm 
enclosing two contracts identical to the terms we discussed. 
Yon are to sign both, but retain one, returning the other to 
me. 
page 55 ~ I'm looking forward to seeing you next Monday. 
Sincerely, S. Edwin Rudlin." 
This letter is on the stationery of. Dr. S. Edwin .Rudlin,. 
Gr~ce American Building, Richmond, Virginia. 
Note :· This letter is now marked and filed as plaintiff Ex-
hibit 3. 
Q. So, Mr .. Parker, you left your position in New York 
City and came down and started to work under that ·contract 
here on May lY · 
A. _Yes, sir. 
Q. And you performed shop work. What did you do for Dr. 
Rudlin under the contract? · 
A. The first thing I did was to put the machines in order. 
Q. What conditio~ were they in? 
A. Ask the gentleman. Don't· know if you know., but the 
edging machine, we call it, had ridges in there every time you 
put a lens on it that was thin it would break. Had to true 
that up. Take the thing, which was water logged with about 
two inches of sa~d, which is given off from the lens, and clean 
that all on t. 
Q. In other words, you repaired the equipment Y 
A. That is rigbt. · 
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Q. Did you wire the equipment? 
pnge 56 ~ A. J did wiring on the equipment. Rewired the 
switches on the motors. They were in bad shape. 
Had a fire on the place. 
Q. What services did you perform for 608 East Grace 
StreetY 
A. Did all their mechanical and shop work, and also if the 
party down there had any trouble with fitting the glasses 
and adjusting them they were sent to me to take care of the 
mattP-r. 
Q. You did some optional fitting for customers at 608 Y 
A. Ye~, sfr. 
(~. And the receipts and proceeds from that business went 
to 608Y 
A. That is right. . · _ 
Q. And you were the optional dispenser however at 216? 
A. Right. 
· Q. ·what wPre your hours there, Mr. Parkerf 
A. From nine to six. 
Q. Did you do any work overtime 1 _ 
A.· Manv a time. 
Q. You ·worked there regularly each day-
M:r. Emroch: lf Your Honor please, we don't mind Mr. 
Gellman asking the question, but would like for them not to be 
directive questions. 
Q. How long did you work there under the contract? 
page 57 ~ w s discharged. 
A. I worked there under the contract until I 
....____... ---~Q. When was thaU 
A. That was, I don't remember the date. . 
Q. Suppose I hand you this letter of Charles Garian, attor-
ney, November 27, 1945, signed by Mr. Garian, and ask you 
whether you did not receive this letter dated Nov. 27, 1945, 
accompanied by this statement, this yellowi · sh1eet marked 
"statement", and check exhibit 2, and if so when you re,& 
ceived it. Did you receive that letter and if so when? 
A. Yes, sir, I did. November 27. 
Q. You received it on the-
A. 28th. 
Q. Do you recall then when you were discharged? , 
A. It would be the 26th. That was on a Monday, sir. 
Q. All three of these papers came together? 
A. Yes, sir. 
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. Mr. Gellman: I would like to read to the jury this letter. 
"Office 3-9441. Home 5-4398. Law offices Charles Garian, 
601 Grace· American Building, Richmond 19, Virginia .. 
November 27, 1945. Mr. Lawrence Parker, 2106 Map!e-
wood A venue, Richmond, Virginia. 
Dear Mr. Parker: As the legal representative of the 
Adams Optical Company, I am enclosing the state-
page 58 ~ ment of youi· account from the time that you were 
employed in May, 1945, until the time of your 
discharge on November 26, 1945, including· your salary· for 
Monday, November 26, 1945, which you did not receive plus 
a five per cent bonus on gross receipts less your total salary 
received by you. 
There is also enclosed a check fo.r $162.96 which represents 
$151.82 bonus at :five per cent plus $11.14 salary for Monday. 
I hope this is satisfacto1:y ai1d in accord with your records, 
· if there is any discrepancy please. call me and I will try tQ 
adjust it, if there be any. Thank you. 
Respectfully, Charles Garian.'' 
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page 59} $12.50 due for Monday. 
1.36 less withholding and social security. 
$11.14 Net due for Monday. 
BONUS: (Five per cent as agreed upon in contract.) 
Gross Receipts 




$3,036.41 Total subject to five 
.05 per cent commission 
$151.82 Total bonus 
$ 151.8205 at five per cent. 
$151.82 Total bonus at five per cent. 
11.14 Net due for Monqay. 
$162.96 Total due.'' 
M:r. Gellman: I ask that these be filed as exhibits. 
Note: These two papers writing are marked and filed re-
spectively as plaintiff Exhibit 4, and plaintiff Exhibit 5. 
Q. Mr. Parker, did you accept this check in payment of 
the amount due you at that time? 
A. I did not. 
Q. What did you do! · 
A. !'conferred ,vith my attorney, which.is you, Mr. Gell-
man. 
Q. Why did you turn the check down? 
A. Because I didn't think I had gotten the full amount 
which was due me according to my contract. 
Q. Did you have me write a letter to M:r. Garian in re-
sponse to this letter! 
page 60 } A. I did. 
Mr. Gellman : Will the defendant please produce my let-
ter of November 29, 1945? 
Mr. Emroch: If we have it here. 
Mr. Gellman: Mr. Garian has it. 
Note : This letter is produced. 
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Q. Do yon know that this letter was written to Mr. Garian 
dated November 29, 1945 t 
A. Yes, sir. 
Q. Was that letter dictated in your presenceT 
A- Yes, sir. 
Mr. Gellman: I would like to introduce this letter in evi-
dence. 
Mr. Emroch: Correspondence between the attorneys rela-
tive to the matter is not proper evidence to be introduced in 
Court. Anything in that letter that' Mr. Gellman desires to 
prove by thie ,:witness, or any othei" witness, he can prove it 
by the best ev.fdence, and if these letters were written between 
couns~l covering controversies between attorneys they are 
certainly not admissible in evidence in this case. 
He .has not shown any basis for this type of thing. 
The Court: In your opening statement by l\{r. 
page 61 ~ Garian reference was made to the fact_ that Dr. 
Rudlin was sending the plaintiff this check along 
with his discharge, and that the check was not acceptable. 
·I. think that the plaintiff would have a right to indicatP. his 
reasons for non-acceptance. That as I understand it is what 
is in the letter.· Your objection is overruled. 
Mr. Emroch: We would like for the Court to read the let-
ter and see whether. that is all that is contained, and if not 
take out of the letter all that is not material before it goes 
to the jury in this case. 
We have no objection to the reason why he refused it.· 
The Court: The objection made did not relate to that. 
Mr. Emroch: We then raise that objection, if Your Honor 
please. 
The Court : Let me see the letter. 
Note: At this -time the letter in question is ha11ded to the 
· Court. 
The Court: That part of the letter beginning with the last 
paragraph on page one down to the last paragraph, counsel 
may read that to the Jury down to the last paragraph where 
I have indicated with a pencil. Read that to the 
page 62 ~ jury if you so desire. . 
Mr. Emroch: We would like to save the point 
on the entire letter, if Your Honor please. 
Mr. Gellman: This is written on the stationery f1·om law 
offices of Samuel H. Gellman, Mutual Building, Richmond, 
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Virginia. It is dated November 29, 1945, addressed to Charles 
Garian, Esquire, 601 Grace American Building, Richmond, 
Virginia. That part of the letter reads: 
''I am therefore returning herewith the above mentioned 
check for $162.96 with the request that you arrange for your 
cient to furnish us immediately with a full and complete state-
ment of all cash receipts of the Adams Optical Comp~ny for 
the months of May, June, July, August, September, @ctober 
and November, 1945, to enable me to determine the amo~nt of 
accrued commissions due my client for said period. I shall 
also exp~ct your client to remit regularly Mr. Parker's guar-
anteed salary of seventy-five dollars per week, and to fur-
nish me monthly with a statement of all cash receipts of 
the Adams Optical Company fo1~ the coming months to and 
· until May 1, 1946." 
The Court: The Court will now take a five minute recess, 
and I give the jury the usual caution not to talk 
page 63 ~ to anybody about this case or allow anybody to 
talk about it in their presence. 
Q. Mr. Parker, I wish ~o hand you herewith a telegram· 
which I overlooked putting in before dated April 20 and 
signed B. A. Scheer, addressed- to L. Parker, C/o M. H. 
Harris, Empire State Building, New York City. 
I ask you whether that was the telegram in response to 
your appointment when.you came down from New YorkY 
~. Yes, sir; it was. 
Q. Telegram states ''"\Vill ~eet you in Room 303 Grace 
Alllerican Building, Fourth and Grace Streets Sunday four 
forty-Jive will wait if train late. B. A. Scheer." That is 
the telegram t 
A. Yes, sir. 
Note: This teJegram abo-ve referred to is marked and filed 
as plaintiff Exhibit 6. 
Q. 1\fr. Parker, how long have you been in this business, 
or had you been in this business before you accepted this job Y 
A. Six and a half to seven years. · 
Q. After you were discharged what time of day were you 
discharged Y 
A. About five thirty or quarter to six in the evening. 
Q. Who discharged you l 
A. Dr. Rucllin and his attomey. 
page 64 ~ Q. They both together came to the place. State 
what they told you? 
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A. Told me I was discharged, and I asked ~by, and handed 
me a statement. Wanted me to read that. 
Q. Did they give you a copy of the statement? 
A. No, he did not. Also told me, Dr. Rudlin told me, not 
to talk to him, to talk to his ·attorney. 
Q. What did the statement purport to sayt 
A. That I made improper advances to a woman. 
Q. What woman, do you know what the name of the woman 
was, or what the woman stated in the statemenU 
A. I wouldn't even remember the name. 
Q. What did you then do? . 
A. I collected my equipment which I had, I mean my in-
struments and pliers, packed them up under the supervision 
of Dr. Rudlin, had him ·check those. He asked me for the 
keys, and did not let me explain anything, woukln 't let me 
try to def end myself or anything. 
Q. Then you went home? 
A. Yes, sir. I went home and told my wife just exactly 
what happened, why I was discharged. 
Q. Why they said-you were discharged f 
A. That is right. 
Q. Did you seek employment in that same capacity or field 
after your discharge? · 
. page 65 ~ A. I did. I tried to. You want me to name the 
houses? 
Q. Tell what you did. 
A. I tried Hall, Fisher,. they are all optical houses. BtJ.hl, 
French, Galeski, and they all said their vacancies were taken, 
or being held for the boys being discharged from service. 
They said they expected them home any day, Hall momen-
tarily. 
Q. How long did you go around looking for such world 
A. A month.· 
Q. You did not leave town? 
A. I did not. 
Q. Mr. Parker, did you make diligent search to seek em-
ployment similar to the employment you had? 
A. I definitely did.· I registered with the Unemployment 
Bureau ~lso for them to find me a position. They had noth-
ing at that time. Q. Did you write any letters to anyone! 
A. I wrote some letters to men who I couldn't see, and 
did not get any reply. 
Q. Have you examined with me these account books you 
have seen and about which Dr. Rudlin testified this morning 
to determine and figure the cash receipts from this business 7 
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A. Ihave. 
Q. Did you take the totals shown in those books t 
71 
A. Yes, sir. C\::, _ 
page 66 } Q~ As the totals of receipts of each., taken from 
each of the books Y 
A. Yes, sir. I have them right with me. 
Q. Will you tell us what were the cash receipts of 608 East 
Grace Street, according to your examination of those books, 
-from May 1, 1945, to May 1, 1946 f 
Mr. Emroch : If Your Honor please, we would like to save 
the point to each and every· question in regard to 608 East 
Grace Street. 
The Court·: Objection overruled. · 
Mr. Emroch: Exception. 
A. Cash receipts from 608 East Grace Street from 5-l-45 
to 5-1-46, were $16,520.21. 
Mr. Gellman: To save time I could ask Mr. Parker one 
or two questions about this. I don't know whether it would 
be objected to or not, whether he would be prepared to state 
from the books showing receipts that each of these businesses, 
showing the amounts of his claim in detail, based on the 
figures in the books. I don't know that I made myself clear, 
but just let him introduce that. 
The Court: Any objection. 
Mr. Emroch: I don't know, if Your Honor please. Let 
me see if I understand that. 
We object to the introduction of the statement. 
page 67} We do not mind; however, the witness refreshing 
his memory from the statement and giving the 
figures from the statement as to each store, because we might 
want to object to some of those statements as they are given, 
some of the evidence as it is given. 
Mr. Gellman : I would like to tender as evidence and ask 
Mr. Parker whether he prepared this statement from the 
books, and if this is a correct statement according to the 
books from his calculation of the amounts due him. 
The Court.: You can ask him that. 
Q. I hand you this statement. That is the same thing. That 
is for the entire period from May· 1, 1945, to May 1, 1946, 
is that correct? 
A. Yes. 
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· Mr.· Gellman: I would like to introduce that statement in 
evidence, and have Mr. Parker read it to the jury .. 
The Cou:d,. .All right, sir . 
.: Mr: Emroch: We objeet to the intro<luction of the· stat.e'.,-
1g- his memory from the statement, however. 
The Conrt: Just as a meth(?d of saving bme, I am going t ..o · 
ent, if Your ·Honor please. I do not object to his refresh-
let him introduce the statement. 
Mr. Emroch: Exception noted .. 
page ~ V:. ''.A. Read the whole thingf 
·'., Q. Very slowly. 
A. Statement of commissions and salary payable to May 
I, 1946, date of expiration of contract- · · 
The Court: Can't read .. that. I haven't seen the papers, 
but you are not called upon to give your conclusions at all.. 
You can state what the cash receipts were during· the dif-
ferent periods you have there. I am going to reject the state-
ment. I hadn't seen it at the time. I thoug·ht it was simply 
a statement of the cash receipts, bnt it looks like it has a lot 
of something else in it. 
Mr. Gellman: That was to identify that from another state-
mentr ~can tear that off the top. 
The · .urt: I am going to let him state what the cash re-
ceipts · re for the different periods. 
A. (Continued) Cash receipts for Adams Optical Com-
pany total receipts for the year were $32,398.03. 
Q. I would like for you to read each of the items. 
A. .All right. Cash receipts for May 1, 1945, to May 1, 1946, 
608 East Grace Street, $16,520.21. 
Cash receipts from May 1, 1945, to eleven-
By the Court: 
Q. What store is thatf 
page 69 ~ A. I will give you that. I have it here. Cash 
receipts from May 1, 1945, ·to November 26, 1945, 
216 East Grace Street, $5,313.05. 
Cash receipts from December 22, 1945, to May 1, 1946, at 
the 216 East Grace Street-
Mr. ~mroch: Before he g1.ves that amount. we object to 
any evidence as to a date after the date Mr. Parker was dis-
charged in regard to any evidence or cash -receipts in con-
I 
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nection with any other business other than Adams Optical 
Company. 
The Court: Objection overruled. 
]\fr. Emroch: Exception noted for the reasons heretofore 
stated. 
By the Court : 
Q. What store was this¥ Read what you have there .. 
A. Right from the beginning? 
By Mr. Gellman: ( Continued) 
Q. ·Third ,item. 
A. Cash receipts from 12-22-45 to May 1, 1946, 216 East 
Grace Street, $10,206.57. Total cash receipts for the year 
$32,039.63. . 
By the Court: 
Q. Have you the cash receipts there from May 1,- 1945, to 
November 26, 1945 t . 
A. Yes, sir. You want until I was discharged? 
page 70 ~ Is that the part you want f .. 
Q. 'fes. 
A. I have got that, too. 
Q. What store is this you are about to give us 7 
A. Adams Optical Company, both of pees. 
l\fr. Gellman: If Your Honor please, I was going to bring 
that out after that. 
The Court: I am just asking that to find out. 
. . 
A. ( Continued) Continue with this, ·sir ~1 
The Court: Yes. ! . 
A. (Continued) Last fifty-two weeks at-
Q. You are talking about cash receipts. 
A. Total cash receipts for the year. 
Q. Have you the cash receipts there from May 1, 1945, to 
November 26, 1945. 
Mr. Gellman: That is the second item in .the statement. 
The Court: That only relates to the one place. 
Mr. Gellman: We want to know the total he would have 
received at the end of the contract, a~d then also-
The Court : I am asking for both 11laces. 
I/ ,\ 
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Q. I believe you have it at 216 East Grace, May 1, 1945; 
to November 26, 1945, .$5,313.05. Have you the information 
for 608 for the same period f 
page 71 ~ A. Yes, sir; I have it. 
By Mr. Gellman: ( Continued) 
Q. Read it . 
. A. $10,232.12. 
By the Court: 
Q. What is that? 
A. $10,232.12. 
Q. That is at 608f 
A. Yes, sir. · 
By Mr. Gellman: ( Continued) 
' I 
Q. Go ahead with the otht:r statements of the total con-
tract perio.d, Mr. Parker. 
Mr. Gellman: We a re novr going to figure out his com-
mission under the contract. 1We have go.t to state what com-
mission would come to undei·! the contract. I am deducting 
fifty-two weeks at $75.00 a week. 
The Court: Isn't that a mathematical calculation? 
Mr. Gellman: Well, I think: perhaps we should let the -wit-
ness give that figure. 
The Court: Isn't that a mathematical calculation¥ 
Mr. Gellman: Yes, sir. . 
The Court: The! jury can do that. 
pag·e 72 ~ Mr. Gellman: Yc~s, sir. I wanted to be clear . 
. Q. Mr. Parker, you have :n.ot received any five per cent 
commission whatsoever? · 
A. No, sir. 
Q. And you have not recei11ed any salary from November 
26, 1945, to May 1, 19461 
A. No, sir. 
Q. Which is how many weoks Y 
A. That is about twenty wHeks, isn't it f Or thirty. 
Q. As a matter of fact-
A. Twenty-two weeks. 
The Court: From when 1 
Mr. Gellman: November 26., 1945, to May 1, 1946, is twenty-
two weeks. 
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Q. During the period, Mr. Parker, you were siek during 
some short period there? 
A. Yes, sir. 
Q. And do the books disclose any receipts by 216 East 
Grace Street during the time of your illness 7 
A. No receipts at all, sir. 
Q. They are not shown in the books 1 
. A. Not shown. , 
Q. Were there any receipts, as far as you know T 
A. Must have been,·people were coming in and making pay-
ments on glasses. 
· page 73 } Q. Nothing shown in those pages? 
A. No, sir; I remember that. 
Q. I show you a book saying "Adams" and from October 
17 through October 26 under the title of cash receipts .will 
you please read what is shown in the book! 
A. What date? . 
Q. October 17 throug·h October 26. 
A. October 17, $1.25. October 18, nothing. October 19, 
nothing. October 20, nothing. October 22, nothing. October 
23, nothing. October 24, nothing. October 25, nothing. Oc-
tober 26, and October 27th nothing. 
Q. When did you go back to work, do you know Y 
A. Honestly I don't know exactly. I was called to come 
back to work after doctor let me out of the hospital, and I 
was told to stay home and rest up. 
Q. You were not paid for approximately two weeks when 
you were out of the place? 
A. That is right. . 
Q. Did you catch up on any of the shop work after you 
came back? 
A. I did all the shop work when I came back. 
Q. Was there an accumulation during that period that you 
were away? . 
A. Yes, sir. 
Q. The only thing you couldn't do was dispensing 
pag·e 7 4 } and waiting on the trade? 
A. Wai ting on the trade coming in. 
Q. Did you understand that· anybody was there, that the 
place at 216 was open to accept payments during· that period 
that you were sick? 
A. I understood there was somebody supposed to have 
been there doing my work for me. When it came out later 
on nobody was doing the work, because I complained about 
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the machine being in a bad condition, then they brought ouff 
tha:t nobody was working on the machine. 
Q. You have already testified to what the cash receipts at 
216 East Grace Street were from May 1, 1946, until your-
discharge, and also what the· cash receipts from 608 East 
Grace Street were from May l~ 1945, until your discharge, is; 
that right t 1 • 
A. Yes, sir. . i 
Q. In response to the J udgr 's question 1 
A. Yes; srr. I 
Q. Can ·you state to the Court what is the amount due you 
under the contract to the date: mentioned Y 
A. Total amount due me is $3,206.99. 
Q. For the entire contract Yi 
A. For the entire contract. · 
Q: What is the amount of commissions you would figure 
due you? 1 
page 75 ~ A. Five . per cent-;..._ 
Q. Just a minnte 1 
Mr. Emroch: If Your Honor please, isn't that usurping 
the province of the jury? I 
The Court: He is undertaki!ng to put in dollars and cents 
what he claims. · 1 
Mr. Emroch: He stated that. We bad no objection to that 
statement. · I 
The Court: I will let him put in dollars and cents what 
he claims, and how he g·ets at; it .. 
Mr. Gellman: All right, sir~ 
Q. Can you state the amount of commissions due you from 
May 1, 1945, to the date of your discharge, November 26, 
1945? I . 
A. $3t206;-
Q. No, only comm.ission for 1:he period you actually wm·ked .. 
A. I understand. $814.75. 
Q. Is that the item incluQiug $150.007 
A. For the two weeks I wau out. 
Q. When these charges wer,~ made against you on N ovem-
ber 261 did you deny them in ·~he presence of Dr. Rndlin ! 
: A. I did. 
Mr. Gellman : That is all. 
Mr. Emroch: If Your Honor please, there is one 
page 76 ~ question I would li~e to ask Mr. Parker in Your 
Honor's presence, and I think we better let the 
jury be excused for that. 
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The Court: All right. Gen~lemen of the jury, you can go 
out and. I will call you back in just a few minutes. 
IN CHAMBERS. 
Mr. Emroch: If Your Honor please, we have information 
that Mr. Parker has during his lifetime changed his name. 
We would like to have the privilege of asking him the ques-
tion whether he has -legally changed h~s name. If not, of 
course, we would like for that matter to come before the 
Court, because we are entitled to ~now whether his name 
l1as legally been changed to Parker. If he is operating under · 
an. unlawful name, we should be allowed to show that. We 
are not liable in this case unless he amends his Notice .of 
Motion to his lawful name. 
\ The Court: Isn't the same man suing you that you made 
the contract with Y 
]\fr. Emroch: Yes, but he may turn around later-
The Court: The Optical Company i's not operating under 
the name of Dr. Rudlin, either, but Dr. Rudlin is 
page 77 ~ the man he is suing. 
Mr. Emroch: I think the Court understands 
what I am askh1g. . 
The Court: Dr. Rudlin entered .into a contraet with this 
man by the .. name of Parker. . . 
Mr. Emroch: There· isn't any statement here either that 
Dr. Rudlin 's name isn't anything but Dr. Rudlin . 
. The Court: I am not going to let you ask that question . 
. Mr. Gellman: He wants to prejudice the case before the 
Jury. 
Mr. Emroch: If I wanted to prejudice the case before the 
jury, I could have a.sked this· question in the presence of the 
jury. I think that is unfair of you to make that statement. 
The Court: I think that is true. I think Mr. Emroch has 
taken it up in a better way, and he is at liberty to except to 
the ruling· of . the Court, but I am not going to let him ask 
Mr. Parker about -anything of that na.ture, any change of 
name. · 
Mr. Emroch: I had a similar experience some years ago 
before Judge Sutton. · 
Note: At this time there takes place b~tween 
page 78 ~ counsel and the Court some colloquy which the 
reporter in the interest of brevity does not in-
corporate in the record. 
illhe Court: He has a standh1g in this Court under the 
name he contracted with. 
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Mr. Emroch: We except t<( th~ rQling of the Court. 
Note: At this time Court tind counsel retire to the court-
room and are now before th~ jury. 
Jury in. jj 
CROSS EXAMINATION. 
By Mr. Emroch: 
Q. Mr.. Parker, ·after you were discharged by Dr. Rudlin, 
did you then seek compensation under the unemployment 
compensation laws of the State of Virgfoia or the State of 
New York! 
A. Under the State of New York. 
Q. Was that application of yours passed on? 
A. No. 
Q. Wh,at do you mean by your answer? 
A. No, that is what I m·ean. 
Q. Did you not receive any compensation f 
A. Did not receive any compensation. 
page 79 ~ Q. What reason did the Unemployment Com:-
p-ensa tion Commission of the State of New York 
give you for refusing to pay you any compensation f 
The ·court: The question is limited to whether he got an)1 
compensation. It would be pertinent to that extent. If he 
didn't get any, bis reasons of why he thinks he didn't or 
what actuated some other Commission in some other state 
has no bearing on the case here. 
Q. Did you not apply to the Unemployment Compensation 
Commission of Vi rgfoia f 
A. No, I did not. 
. Q. You did not receive any compensation from the Un-
employment Compensation Commission of the State of New 
York? 
· A. Did not. 
Q. How long· were you without employment after your dis-
charge! 
A. Four to five weeks. 
Q. What date did you g·o back to world 
A. Didn't g·o back to work. · 
Q. What date did you then, were you then engaged in some 
employment or business? 
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A. January 10 or 15, somewhere in that week. • 
Q. What year 1 
A. 1946. 
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Q. From November 26 to January 10, 1946, you 
pag·e 80 ~ did not have any income? 
A. That is right, sir. 
Q. Has your wife contributed any capital to the business 
that you are operating on 33rd Street? 
A. Yes, sir. 
Q .. How m11-0h capital has she contributed? 
A. Capital, she put up a mortgage on her furniture, all 
our household products. Different items, rather. 
Q. Did you borrow that money? 
A. r·aia. 
Q. Did she contribute any portion of ths.t? 
A. We put up our living quarters, fixtures, and everytbing 
on a mortgage on. the loan we got. 
Q. On the business you purchased? 
A. We built a business. It was an empty store. This 
party loaned us money to go into this business, and we in-
vested everything· plus the few hundred dollars we had in 
:fixing up the building. 
Q. Who owns the business? 
A. My wife and myself. 
Q. How much have you earned in that business since Janu-
ary 10, 1946, to May 1, 1946 Y 
A. If I remember right I think it is $320.00. 
Q. How much has the entire business netted 
page 81} during that time? . 
Mr. Gellman: If Your Honor please, you will recall in 
response to an interrogatory this gentleman was to prepare 
approximate figures. They couldn't be exact, because of 
inventory and all other considerations, and that was an-
·swered unde1· oath and presented to the Court under oath. 
You have it right here. In answer to those interrogatories 
that matter is covered. If Mr. Emroch desires to go into 
that matter with Mr. Parker, he makes :Mr. Parker his own 
witness, and if he wants to introduce that evidence I think 
. it is proper to do it through the interrogatories. 
The Court: I will permit the witness to look at his answer 
to the interrogatories for the purpose of refreshing his 
memory. 
:M:r. Gellman: If Your Honor please, I object to all ex-
amination of this nature by reason of the fact that is not in 
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compliance with. the law? and all this t~tin:io~y is not ad-
missible concernmg earnmgs where capital is mvested. 
The Court: Your objection is overruled to start with, so I 
do not see it is necessary for you to argue it .. 
Mr. Gellman: All right, sir .. 
page 82 ~ Q. What net profit have you earned in that busi-
ness, has the business earned from J anua:ry 10, 
1946, to May 1, 1946 Y 
A. $640.00. 
Q .. W:Pat' size business rs itf· 
A. What" yfi>U mean by size? 
Q. How larg·e is your storet 
A. A small store, living quarters in the rear .. 
Q. You know what size place it is t 
A. You m:ean the width of it!. 
Q. Yes. 
A. No, I do not. You mean approximately? 
Q. Yes.. · 
A. I would say the width. is about fifteen or twenty feet in 
depth; about thirty or forty feet in width.. That is about all 
I can say. I am not very good at that. · 
Q. Do you know what your gross sales. were or have been 
during that period of time? 
A .. I got my records· right with me .. 
Mr. Gellman: If Your Hon·or please, I object to counsel 
going into all this detail. If that be allowed then it becomes 
a trial of a different business ag;ainst this, and I think the 
scope oug·ht to be limited. · . 
The Court: Mr. Gellman, the Court recognizes the prin-
ciple of law that when a person is discharged .al-
page 83 ~ legedly wrongfully during the term for which he 
was employed it is his duty to list his damages as . 
much as he reasonably can. It is his duty to exercise rea- · 
sonable diligence to lessen the damages. If this gentleman 
has gone into another business then it is proper that the 
damages that he claims should be· minimized by the profits 
that he earned in, his other business, assuming that his whole 
time was given to the business from which he was discharged, . 
and he, devoted his full time to the business he is now en-
gaged in. That would be his earnings which the jury have 
a right to consider in mitigation of the damages which he 
claims. . 
Mr. Gellman: Your Honor, will you permit me to read one 
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little statement he~·e, which I consider to be the law. I won-
der if you would let me read that one little statement to you. 
The Court: Mr. Gellman, I do not care to open up the sub-ject -
l\fr. Gellman: All right, sir. 
The Court: I think the law is pretty well settled on the 
point. 
Q. What ~as your gToss sales du.ring the period from 
January 10, 1946~ to May 1, 1946? 
A. I don't think I have this figured on gross 
page 84 ~ sales. ,v e kept this by the week. All this is put 
down weekly. 
Q. Can you give us the approximate amount for the en-
tire period? 
A. The gross sales, we have the sales, purchases, expenses, 
and the total that we pay out. · 
1\Ir. Gellman: If Your Honor please,· I do not want to in-
terrupt, but I would like to save time. These are the adding 
machine slips made on the items of sales for the period, and 
purchases and expenses of the business. If it is proper Mr. 
Parker can save considerable time by refreshing his memory 
from these. They were prepared by him from the books. Is 
there any objection on the part of counsel 1 
The Court: Any objection f 
1\fr. Emroch: No, sir; he can refer there for the gross 
sales. 
The Court: The witness was just asked for gross sales. 
A. (Continued) Gross sales. $10,128.38. 
Q. :Mr. Parker, did you ever ask Dr. Rudlin for com-
missions on 608 East Grace Street? 
A. I didn't ask him for commissions at any time. 
Q. Did you keep any records as to the cash receipts of 
either 216 or 608 East Grace Street? 
.A. Naturally for me to keep the record of the 
page 85 }- business- being done in the office that I was Io-
ca ted at that present time, I wanted to check up,. 
not for the idea of bonus or commissions, but to see what 
the office was doing, whether it was going up or going -down. 
Q. Did you keep such record? 
A. I kept the books. I think I left it in the office. 
Q. What store did you keep that for? 
A. The office where I was located at. 
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Q. 216 East Grace Y 
A. Right. 
Q. You say you did not keep it for the purpose of figuring 
your commissions·? 
Mr. Gellman: If Your Honor please, I am going to object 
to all of this testimony along this line because Your Honor 
has rulerl, as I understand it, that there is no distinction 
between those receipts, as far as figuring the bonus is con-
cerned, and that is immaterial. 
The Court: I will let him ask those questions for the pur-
pose of seeing whether he pei'f ormed his duties, whether it' 
was a part of his duty to keep them. 
Q. You say you did not keep them for the purpose of figur-
ing your commissions or bonus Y 
A. It was pretty hard to do that. They had the 
page 86 ~ budget planned, and I don't know what the office 
did, what the other office did, because I had no 
access to the books of that office. I don't know what they 
took in in that -office. I depended upon them to put the 
books up for inspection when the bonus was coming due, 
that the books would be laid open on the table for us both 
to go over. 
· Q. You turned in to Dr. Rudlin the daily cash receipts of 
the business, did you not? 
A. That is right. 
Q. And he had those slips of paper? 
A. That is right. Report sheets. 
Q. You copied from those slips of paper what you put in 
your books that you kept for your own personal use, daily 
cash receipts ? 
A. That is right. 
Q. You totaled those up at the end of the month t 
A. Week or month, I don't remember exactly which. 
Q. Didn't you on top of that figure up what you were ·en-
titled to based on your contract, according to the terms of 
your contract, for that particular month t . 
. A. I wouldn't remember, to be honest with you. 
Q. I understood you to say just now in answer to one of r 
those questions you did not get it for the purpose of figuring 
your commissions. Do you remember whether you did figure 
your commissions at the end of each month? 
page 87 ~ A. It is hard to recall. 
Q. Can you refresh your memory by looking at 
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the book? Is that the book that you kept for your own per-
sonal use? 
A. (Looking at a book) This is the book I made my en-
tries in, yes. . 
Q. Are those all your figures and all your writing! 
A. It is all my handwriting-. 
Mr. Gellman: I have never seen it. I would like to look 
at it before it is presented. 
~Ir. Emroch: I am not going to introduce it in evidence. 
Q. Have you figured up what your commissions were at 
the end of each month there? 
A. Monthly. . 
Q. You figured up what you were entitled to each month? 
A. That is right. On this office: 
Q. You never made demand on Dr. Rudlin for any infor-
mation in regard to the other office¥ 
A. Didn't make demand on him for anything. 
Q. You never asked him for the information in regard to 
any other office at any time, did you, while you were there 
in his employ? 
A. Had a verbal agreement in January my commissions 
would be paid. Christmas, in fact. Didn't want any com-
missions until it was in a bulk form. 
page 88 ~ Q. That is not in the contract? 
A. No, sir. 
Q. That is a verbal agreemenU 
A. Yes. 
Q. · When was that made? 
A. I would say within the first month I was there. 
Q. Do you remember about what week? 
A. No, I wouldn't remember about what week. 
Q. Where was that conversation held? 
A. Over the telephone, if I am not mistaken. 
Q. Then you and Dr. Rudlin did have this conversation 
over the telephone? 
A. That is right. 
Q. What was the nature of that conversation? 
A. I don't recall. 
Q. To that extent it varied the tetms of this written agree-
ment, is .that correct 7 
A. What you mean by varied? 
Q. Was there anything· in the written agreement as to when 
the bonus was to be paid? 
A.. Nothing at all. 
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. Q. This was decided. upon subsequent to that date! 
A. Yes, sir. In other words,. it was a gentleman's agree-
Dl.entr . 
Q. Was anything said as to what cash receipts 
page 89 ~ that was to be paid o:at 
A. Nothing. 
Q. Did you tell Dr. Rudlin at that time that you were keep-
ing these records as to your monthly bonus, or commissions,. 
based on the cash receipts of 216 East Grace Street in this 
b0okY· 
A~· I was keeping the record for my own hea1~say. Dr. Rud-
lin knew that I kept it, because I told him, to compare thc-
business, whether it was going up or going down. · 
Q. How many times were you in 608 East Grace Street? 
A. During the day, never. In the evening, yes. It was: 
absolutely no reason for me to be there. 
Q. Prior to the time that Dr. Rudlin came to 216 East 
Grace Street with Mr. Garian on the afternoon of November 
26, 1945, did· a Miss Betty Scheer, in company with a colored. 
woman come. into your place of business Y 
Mr. Gellman: If Your Honor please, I object to any con-
versation in regard to any such event that did not occur or 
· come up on the 26th of. November. I would like to argue 
th~t question before the Court in the absence of the jury. I 
think it extremely important. . . 
Mr. Emroch: I said on that same day. Didn't I say tbat 
in the question Y I can fix it for November 26th, if Your 
Honor please. 
page 90} The Court: Gentlemen of the jury, you may re-
. tire for a few minutes. 
Mr. Gellman: If he limits it to that incident, I think mv 
obj~ction is not ·well founded. .. 
The Court: All right, go ahead, then. 
Q. Did a Miss Betty Scheer, in company with a colored 
woman, come into the store at 216 East Grace Street on that 
same afternoon prior to the time that Dr. Rudlin and Mr. 
Garian came in 7 
A. Miss Scheer did not come in with the colored woman. 
Q. Was she there with the colored woman at any time that 
afternoon Y · 
A. Miss Scheer, if I remember right; was coming back and 
forth that afternoon f o·ur or five times. . 
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Q. Was she there at any time when a colored woman was 
in the place at. the same time t 
A. She was there while I was fitting· glasses on a cus-
tomer. ' 
Q. What was the colored woman's name? 
A. I don't remember that. 
Q. You have no idea 1 
A. No. . 
Q. Don't know her face or her last name Y 
A. No, I don't. 
Q. Would you recognize her if she was in the court-
room¥ 
page 91 ~ A. I doubt it. 
Q. Will you look around the courtroom, please, 
and see whether or not you.. can recognize her? 
A. There is only one colored woman here. 
Q. Is that her or not? 
A. I wouldn't know. 
Q. You don't remember 1 
A. I do not definitely. 
Q. Is that her or not? 
A. I wouldn't remember that. 
Q. Can you tel11 
A. I couldn't tell if it was the same colored woman that 
was there that time. 
Q. Was any conversation had between you and this col-
ored woman and Miss Scheer or between you and Miss Scheer, 
in the presence of this colored woman in regard to your con:. 
duct toward this colored woman t · 
A. :.M:iss Scheer and me f 
Q. And this colored woman. 
A. Was there anyf Let me see if I get your question. Was 
there any conversation between Miss Scheer or the colored 
woman and Miss Scheer Y · 
Q. Or you and the colored woman, any three of you to:.. 
gether at any time. 
A. Any conversation that was going o·n there is 
page 92 ~ that Miss Scheer was questioning the colored 
woman. 1 
Q. In your presence t 
A. In my presence. 
Q. What was the nature of those questions in your pres-
ence? 
A. (Pause) That is a pretty hard thing- to go by. Arc 
you referring to my supposed to have been misconduct with 
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the colored woman¥ Is that what you are referring to? 
Q. If the Court rules that I have to answer any questions, 
Mr. Parker, I will answer them, but I do not j:hink I will 
have to answer questions at this time .. 
By the Court: 
Q. Do you recall what Miss Scheer was talking about, talk-
ing to the colored woman about 1 
A. That is pretty-
·Q. What was she questioning her about f 
A. (Pause) Let me see. Only thing· I can think of, my 
supposed to have been misconduct with the colored woman. 
Q. In connection with, or in relation to some alleged mis-
conduct. of yours about or with her f 
A. Yes, sir. 
By Mr. Emroch: (Continued) 
Q. What was said by Miss Scheer to this colored woman in 
your presence? . 
A. She asked the colored woman questions, and 
page 93 ~ in fact she asked the colored woman what her 
story was, and the colored woman told her some-
. thing. 
Q. What did the colored woman tell her? 
A. (Pause) Oh, yes, now I recall. That I was supposed to 
have put my hands down her breast. I recall that very well. 
And further that I wanted her to, that I wanted to give her 
an examination. 
Q. What else did she say to Miss Scheer in your pres-
ence? 
A. That is all I can remember. 
Q. That is all you can remember? 
A. Yes. 
Q. Did the colored girl say to Miss Scheer in your pres-
ence that '' He · told me also the next time I came here to 
wear an open g-own dress''? 
A. That is right. 
Q. Said that? 
A. She said that right in front of Miss Scheer and my-
self. I admit it. . 
Q. What time of the afternoon was this conversation? 
A. About two o'clock, or two-thirty. 
Q. She also said you did put your hand on her breast, in 
her presence? 
A. She said that. 
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Q. And she .also said to you that you said "You 
page 94} will have to answer all questions that I prQpound 
to you, including the question as to who was the 
last person you had sexual intercourse with". Didn't she 
:say that in the presence of Miss Scheer and you t 
A. I don't remember that. 
The Court: You mean the lady said to this man he had 
told her to tell him who the last person she had sexual in-
tercourse with? 
Mr. Emroch-: Yes, the customer had . 
.A. (Continued) That, I wouldn't remember. 
Q. Was that colored woman a customer of the Adams Op-
tical Company? 
A. She was a patient of mine, yes. 
Q. Was she a customer of the Adams Optical Company? 
A. I would call them patients. 
Q. She was a patient of Adams Optical Company? 
A. Yes, sir. 
Q. She had been to you on what date prior to that for an 
examination T 
A. You would have the record of that. I wouldn't remem-
ber exactly what day. 
Q. Can you tell us approximately when· it was? 
A. It should be about two or three days when I sent her 
to Dr. Rudlin for an examination, and within two or three 
days. 
page 95 } Q. Two or three days before November 26, 1945 ¥ 
A. That is right. 
Q. When she came in there two or three days before No-
vember 26, 1945, did she ask to have her eyes examined, or 
her eyes tested for glasses 7 
· A. Did she ask 7 
Q. Yes. 
A. We didn't examine her eyes £or glasses in our office.. 
Q. What did you do? 
A. Recommended-
Q. What did you do in. your office? 
A.. I fitted and adjusted glasses on her. When she came 
in with the prescription after being examined, I checked tbe 
distance between her eyes, I made a measurement so that I 
might fix the frames and make out a record card. That is 
all we do. 
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Q. Did. yon fit her two or three days before November 26,. 
1945? 
A. Fit her with the glasses or for siz-e .. 
Q. For- size Y . 
A. Yes. No sooner than she brought the prescription, yes .. 
Q. Prior to November 26, 1945, you fitted her 
page 96 ~ fo·r glasses T 
·· : , A~ · That is right. 
Q.. When: ·s~e·; returned on November 26, 1945, you fitted 
her for g1assest 
A. Just tested the glasses. . 
Q. The glasses were ready f 
A. Yes, sir. · 
Q. How much money did she give you N oyember 26th r. 
- A. I don't remember. 
Q. Did she give you any money? 
.A. She must have, or she wouldn't have gotten the glasses .. 
Q. Did she owe a balance of anything·! Did sbe pay RU 
of the money or part of itf 
A .. I wouldn't remember if that was a budget account c;1 .. 
not. Most of the colored people run a budget account with 
us. 
Q. When Dr. Rudlin came to see you after that, that after-
noon, you said I think it was 3:round five thirty or quarter to 
six? I ' 
A. Yes. 
Q.· The statement that you read, did it contain anything 
with reference to your conduct toward this colored girl? 
·A. Yes. 
Q. Did you read that statementf 
A. I did. 
Q. And it contained in there the same things 
page 97 ~ she had said to Miss Scheer in your presence, nr 
substantially so f 
A. I suppose this was just taken down in legal form. 
Q. "Did it contain substantially the same thi;ng that was 
said to you, or said to Miss Scheer by this colored womnn, 
in your presence? 
A. Covered the· same issue, yes, I guess it would. 
Q. Covered practically the same matter! 
A. A little more elaborate. 
Q. You read it? 
. ·A. I did. May I make one statement, pleasef No sooner 
than this colored woman and Miss Scheer had this conver-
sation with me I called Dr. Rudli:n on the telephone and told 
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him what happened. He laughed it off and said that he 
would take care of it, legal like. 
By the Court: 
Q. Did you deny the statement the woman madeY 
A. Yes, sir; I ~e~nitely did: ·· . :_· : . 
By Mr. Em_roch: (Continued) . 
·Q. In whose presence¥·· . 
A.- I de:r;lied it in the presence of ;or. Rudlin and his at-
to1·ney. r 'q _;. :_ .i, ··' ,. 
'Q. What did you say? · 
A, 'He.catne in-and disch~rged me right then a11d there a11d 
asked for hi~< keys, walked·'.1·igb.f in and~ didn't g'ive me . a 
· · ·· · chimce. He"said "Here fa the statement'", after 
page 98 } . he· ·dis cha rgea · me: Said ~-you are discharged, and 
' - gave me- the statement.· . I :said "If you ·can be-
lieve this against me, what a colo1·ed woman has· said· against 
my word, I have been there and worked faithfully for you 
overtime and everything else", that is just what I told him. 
' Q. That is all you said i · 
A. That is all I s~id. He sai¢l. '' Take your stuff, give me 
tJ1e keys'.'. And I walked out; I told him he hadn't heard 
the end of it, if you want the rest of it. 
Q. You· said thaU 
A. I definitely said he didn't hear the end of it. 
A. I want you to look: at this statement and see whetber 
tbis is the statement that was presented· to you that affor-
noon by Dr. Rudlin? ·· i' ~ · · 
., . 
Mr. Gellman: I object to that statement being put in evi-
dence, if Your Honor please. It is ·an ea; parte statement. 
}\fr. Emroch: Then I may introduce it later, by the proper 
p.arty. · · · · . · . 1, .. 
Q. I ask you to look at that statement and see whether 
tba.t -is _the statement''that was presented to you on the· after-
noon,of Nov~mber 26, 1945, by Dr. Rudlin f · 
· A. As far as I recall this is it. 
Q. Did you ask for this colored woman's name and ad-
dress that afternoon from Dr. Rudlin, or from )Jr. 
page 99 ~ Garian, his attorney f 
A. I -didn't have to get him to give me that in-
f oi·mation if I wanted it. 
Q. How could you have gotten it 1 
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A. Oh, the job envelope the glasses were delivered in. 
Q. Did you ask him for iU · 
A. I wouldn't remember. I was pretty well upset and 
ang·ered. 
Q. Did you get her name and address from the job 011-
velope! 
A. Yes, I t~ink I did. 
Q. You have her name and address, don't you? 
A. Yes. 
- Q. 'So when I asked you before who the girl was, you did 
not know who f 
A. You asked me if she was in the courtroom f 
Q. I thin.4 I also asked you if you know who the girl waR, 
what her name was. 
A. (Pause) Let me think. According to that I know tbe 
name, I read it on. the bottom there. 
Q. But you !:mid you have her name and add~ess. Do11 't 
you, Mr. Parker? 
A. I said I had it. 
Q. Yon have it now? 
A. No, sir. 
page 100 }- Q. Where is it f 
A. (Pause) I think I turned that over to Mr. 
Gellman. 
Q. Does he have it? 
A. I don't know. 
Mr. Emroch: I would like for plaintiff or his counsel to 
produce the envelope and the address if they have it on th~ 
slip of paper that was given to Mr. Parker by Dr. Rudlin. 
Mr. Gellman: I don't have any such slip of paper. 
The Court: I think you have asked him enough about that. 
Q. Who worked with you part of the time that you were 
employed at 216 East Grace StreeU 
A. For one month until I was told to discharge him, it was 
a colored bov bv the name of Moe. His last name I don't 
know. I don't know whether his name. was Moses or what. 
Then Dr. Rudlin had him make up sung·lasses. after school. 
Used to come in after school. Not knowing that Dr. Rudlin 
was the owner of the business, of course, he thought I was 
the manager in a different company, and then Miss Mankin 
was recommended to me, I don't remember exactly what datC' 
it was, I don't remember, by Dr. Gillis, Director of the School 
of Optics. I spoke to Dr. Rudliu about her. She happened 
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to have had some of the instructors I had in school pre-
viously. 
page 101 } By the way, I was also assistant instructor 
there for from three to six months, and she came 
in and I spoke to Dr. Rudlin, and he said to send her over 
to Miss Scheer. Sent her over to Miss Scheer. Miss Scheer 
claimed that Miss Mankin was no good because she couldn't 
handle pliers to adjust glasses. Nobody who comes out of 
school can handle pliers without practice and experience. 
The Court: What has that to do with this case! 
Mr. Emroch: I didn't ask him about all that. 
The Court: Then I will ask the witness to. go no further 
with that. 
Q. Was anyone else employed there during that timet 
A. Miss Mankin. 
Q. When was she employed? 
The Court: What has that to do with this case? 
Mr. Emroch: I just wanted to prove how long she was 
there by this witness, Miss Mankin. 
The Court: What is the materiality of that Y 
. Mr. Emroch: As to his conduct, or as to his misconduct. 
The Court: Let us see whether he has been guilty of any 
misconduct. , 1 
Mr. Emroch: I want to find out when this took place_. 
The Court: Then please do not go around 
page 102 ~ Robinhood 's barn. 
Mr. Gellman: I submit to the Court that 
counsel is now taking this witness on direct examination. 
The Court: I suppose he recognizes that. But let us get 
back to the point. · 
Q. When was she employed f 
The Court: The witness cannot answer that question. The 
witness cannot answer .that question until you make it rele-
vant. 
Q. Did Miss Mankin have any conversation with you in 
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Mr.: ·Gellman: If Your Honor please, I object to ·that line 
of examination. 
The Court: I suppose his answer settles 'that. · · 
. . : 
Q .. You a~sol'!ltely say no to that ques_ti.on i 
.A.t_.That 1s right. . . . 
Q. Didn't you on or about-
Mr. --G~llman: If Your Hon.or pl~ase, I ~bje~t to such ques~ 
tioning. 
The Court : I do not believe he has asked his question yet. . 
. . •. ,)fr. Gellma~ : N ?, he has not, but I have· a g·ood . 
page 103 ~ .idea what he 1s gomg to ask. ~ 
· · Mr. Emroch: I do not know how yon have ·any 
idea, unles~ you read my mind. . 
Mr. Gellman :· I am reading your mind, because your mind · 
is easy to read. . 
The Court : Go ahead. 
Q. Did you or: did you not on or about June 5th; or 6th;. 
1945, at 216 East Grace Street, refuse to leave the dressing 
room at that establishment·wnile Miss Mankin wa·s changing · 
her clothes frpm her street. clothes to her working·· clothe~, 
and didn't: she have to ask you to leave the room before· she 
could change those clothes f 
A. What dressing room? . 
Q. Whatever you may call the rear part of the store.· 
A. Laboratory. .1 never refused. 
Q. You deny thatY · 
A. I definitely deny it. . . . 
Q. I .want to tell you, .Mr. Parker, we are asking these 
questions· fpr.- the. purpose. of contradicting you by other wit--
nesses. We are establishing that question by time and place. 
Do you deny also that she had to ask you to leave Y 
A. Every time Miss Mankin changed her gown I left, ancl 
went out front. 
Q. Didryou do that 'prior to her requesting you to got 
A. All of the time. · .. 
Q. You deny- . 
page 104 ~ A. Unless I was working· on the bench with my 
· back toward her,· and she came -in, but wlien I saw 
·her I would walk out. 
Q. Do you deny that she never asked you to ]eave the 
roomY 
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A. As I just explained, if I was working with my back to-
ward her and she asked me to leave, I would. leave. 
By the Court: 
Q. Mr. Parke·r, you used the word lavatory or laboratory! 7 
A. Laboratory. · 
Q. One in which you do your work 7 
A. Yes~ sir. There was no lavatory in there, had to go 
out in the Arcade, sir. It was no dressing room. 
Q. It was not distinct what you were speaking of, but you 
were speaking of your work shop Y 
A. Yes, sir; work shop. 
Q. And not a lavatory"? 
A. No, sir. · 
By Mr. Emroch: ( Continued) 
Q. Do you know why Miss Mankin left the employment of 
Dr. Rudlin from 216 East Grace Street? 
A. Yes. I definitely do. Miss Mankin left more than once. 
I talked to her and got her to come back. 
Q. What did you have to tell her? 
A. First of all it was a feud on between Miss 
page 105 ~ Mankin and Miss Scheer. Miss Scheer had it in 
for Miss Mankin because I hired her. She thought 
she wasn't qualified. 
Miss Mankin also did not like the idea of having Miss 
Scheer call up on the telephone and barking at her, and also 
of running as a messenger boy back and forth to the office 
with some glasses. And then Miss Mankin 's mother came in 
and told me that Martha, I. think that was her first name, was 
not coming back to work. I do not know the exact date. I 
asked her· why. She left her shoes there, mind you, had her 
white shoes. Then the next day· lier mother came in, Mrs. 
Scott, a very nice woman, spoke to each other, and she said 
'' Martha has a job with Ross Opticians in Charlottesville, and 
said the money she was getting· from us wasn't sufficient com· 
pensation. . 
I would also like to bring out one of the reasons Dr. Rndlin 
said Martha left was because· I wasn't teaching her enough. 
The Court: Haven't you made explanation enough of that T 
Q. Was that the reason she left in ,June, 1945 Y 
A. The time she left, that was the only time she left since 
I been there. 
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The Court: Gentlemen of the jury, the Court is now going 
to take a recess until two-thirty. Please do not talk to any-
bodv about this case or allow anvbodv to talk to vou about 
.. it. Do not let anybody talk about the ca·se in your 
page 106 ~ presence. Please be back at two-thirty. 
Mr. Parker~ you are still on the witness stand. 
While you. are on the witness stand you are not to talk to 
counsel on either side of this case, either your own counsel, 
or anybody about this case. 
Note: After lunch the taking of evidence is resumed, as 
follows: 
By Mr. Emroch: (Continued) 
· Q. Mr. Parker, prior to coming to Richmond did you work 
in New York during· the entire year of 1944 and up until the 
time you came to Richmond? 
A. That is right. . 
Q. During the time that _you came that you claim you were 
out sick, wasn't it a fact that there was no one at the place 
to do the work at 216 East Grace Street? 
A. What is that? · · 
Q. During the time that you claimed you were out sick at 
216 East Grace Street, wasn't it true that there was no one 
there to do the work T 
A. That is rig·llt: 
Q. Isn't that· the reason why there were not any cash re-
ceipts for that period of time? 
A. As .far as I know somebody was in the office. 
page 107 ~ As well as I was told. 
Q. Do you know who was there f 
A. Could have been Miss Nichols. 
Q. You don't know f 
A. No, I wasn't there. 
Q. For all practical purposes, wasn't the place closed down 
as far as doing any actual business was concerned during the 
time you were out? 
A. As far as I know, yes. 
Q. When did Dr. Rudlin first discuss with you, Mr. Parker.~ 
the question of operating or opening·. a camera shop at 216 
East Grace Street T 
A. That discussion went on-(Pause)-I would say any-
where from two or three months after I had been there. I 
couldn't give you exactly the time. 
Q. You went tl1ere in MayY 
A. That is right. 




A. Yes, sir. . 
Q. About September of 1945 you began discussing the ques-
tion of opening up a camera shop 7 
A. Something like that. 
Q. Weren't the plans and the ideas of Rudlin to have half 
of the place at 216 as a camera shop an~ half pf the place 
as an optical business T 
page 108 ~ A. That is right. 
Q. Wasn't it the understanding that you were 
to continue as manager and optical dispenser and shop man 
for that side of the business comprising the optical company? 
A. Nothing was said to me about that. 
Q. Didn't he tell you that ~e had someone else to manage 
the camera end of the business 1 . 
A. Said he had somebody else to run it, who it was I don't 
know, who was a camera man. I am not a camera man. 
Q. He told you that? 
A. That is right. 
Q. Did he mention his name f 
A. I met the fellow after he came out of the Army. 
Q. Would you know the name if I mentioned it to yon! 
A. I think I can tell you. 
Q. What was his name Y 
A. I believe it was Gilbert. ·· 
Q. ·When did you meet Mr. Gilbert? 
A. Dr. Rudlin introduced me to hini. 
Q. After he came out of the Army f 
A. Yes, sir. 
Q. Prior to your discharge f 
A. Yes, sir. · 
Q. Where was your meeting? 
A. 216 East Grace Street. 
page 109} Q. Was any discussion had at that time as to 
· how you would operate that end of the business 
• after it was changed into a camera shop? 
A.. Nothing at all. 
Q. No discussion whatsoever? 
A. No discussion whatsoever. 
Q. Did you know when Dr. Rudlin contemplated changing 
that part of the store into a camera shop? 
A. Would I know? 
Q. Did you know when he contemplated changing part of 
the store into a camera shop Y 
A. I signed receipts for merchandise coming in. 
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Q. How long prior to your discharge were you signing. re-
ceipts for merchandise coming into the camera shop Y 
A. I would say a few weeks ... 
Mr. Gellman: If Your Honor please, I was wondering 
whether all this evidence was relevant in view of the matter 
in its present statu~ .. 
The Court:· .f am anticipating that its relevancy will be 
shown, but it has.11,'t been done so far. 
Mr. Gellman:- I object to it unless. he brings the relevancy 
of this to the attention of the Court .. 
Mr. Emroch:. May I remind the Court that Mr. Gellman 
is perhaps forgetful of his opening statement in which he 
· stated that Dr .. R1~dlin had other plans at 216 
page 110 } East Grace Street, and that is why he wanted to 
discharge this man. Isn't this evidence to show 
that that was not the thought of the defendant in this caset 
The Court : That. is argument, I believe, Mr. Emroch. 
· Mr. Emroch: That is the reason for introducing the evi-
dence. · 
The Court: But vou still would have to show some rele-
vancy.. I_ do not believe you have shown it so far. 
Q. You knew all the time that Dr. Rudlin planned on open-
ing a camera shop at 216 East Grace Street, did you noU 
The Court: He has told you about the first discussion. 
Mr. Emroch: He, I do not believe, has covered. this phase. 
Q. He introduced you to the man who was to manage that 
end of the business, did he not¥ 
The Court : I believe the witness has alreadv testified to 
that.. · 
. . . . Q. Were you there when the place was opened as a camera 
snop7 · . 
A. No. 
Q. Do you know when it was operated as a camera shop? 
· A. If I wasli 't there I wouldn't know verv well. 
page 111 } Q. Do you know why it was closed down"' as an 
optical shop? ' · 
A. There are a lots of reasons I know why, but I can't 
bring them out unless I am asked.· · 
Q. Will you explain to the Court and the jury exactly the 
setup of 216 East Grace Street in regard to its location., keep-
S. E. Rudlin., etc., v. Lawrence Parker 
Lawrence Parker. 
97 
ing this thought in mind as to the Broad-Grace Arcade run-
ning through between Grace and Broad Streets. How much of 
it is open to the public, is exposed to the public from window 
st)aceY 
A. Well, the Arcade windows are in the side, but we can 
draw curtains or drapes over them. 
The Court: , Mr. Emroch, let's get down to the merits of 
this case. 
Mr. Emroch: My next question wi11 hook this up, I be-
lieve. · 
The Court: You are-a long ways from doing it now. This 
suit here is based on an alleged breach of contract of employ-
ment. Whether 216 East Grace Street had five hundred feet .. 
of window space, or two feet of window space, doesn't appear 
to the Court to have anything to do with whether he was justi-
fied in dischargfog the plaintiff. · 
Mr. Emrocb: If Your Honor please, the next 
page 112 ~ question will show to the Court I think why we 
·want to ask this question as to these drapes. · 
The Court: Ask the next question first. 
Mr. Emroch: There might be an objection. 
Q. Were there any drapes on the windows f 
A. I have said so, yes. · 
Q. Were those drapes open or shut at all times f A: Most of the time open. · 
Q. Wl10 shut them when they were shut 7 
A. I did. . 
Q. Did you have any discussion with Dr. Rudlin about keep-
ing those drapes open or shut! . 
A. I definitely did, and it was some objection to the people 
looking in from the corridor while I was fixing their glasses, 
especially little children who put their noses up to the windo:w 
while I was working. 
Q. Did Dr. Rudlin ever give you any instructions about not 
shutting those drapes? . 
A. He never gave me instructions against not shutting 
them. It was up to my discreHon to do as I pleased. 
Q. He never gave you any instructions on that? 
A. Not to shut tl1em, no. 
RE-DIRECT EXAM1N.ATI0N. 
By Mr. Gellman: . 
page 113 ~ Q. Mr. Park.er, do you know what salary Mif.·.s . 
Mankin was receiving when she was in the employ 
of the company? 
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A. Yes, sir. I paid her ten dollars a week. 
Q. Ten dollars a week Y 
A. That is right. 
Q. Do·you know whether she left because of that compep.-
sation7 · 
. A. According to her mother's statement, yes. 
Q. What is a. budget accounU · 
A. That is a charge account just like . a charge account 
where they put so much down for glasses ancl pay out the 
balance·in small installments. 
RE-CROSS EXAMINATION. 
· By Mr. Emrocb: . , 
Q. Mr. Parker, you testified prior to hmcb time that you 
made a net profit out. of your business of $320.00 for your 
share? 
· Q. In arriving at that figure, did you deduct from your 
gross profit the money that you were paying· on the :fixtures 
and the physical assets in your business? 
A. You got to be more explicit to me. 
Q. I understood you to say you are buying some :fixtures 
over the1!e in your g-rocery store . 
. pag·e 114 ~ A. We bought the fixtures. Put the :fixtures in 
ourselves. 
Q. And you borrowed money to pay for the :fixtures? 
A. To go in the business, as· I said. 
Q. A.re you buying the fixtures now, or have yo.u paid for 
the :fixtures T 
A. The fixtures are all mortgaged to the same gentleman 
who loaned me the money to go in the business. 
· Q. What did y·ou use that money for, to go in the business? 
A. That is right. 
Q. What I am g·etting at, is this: Some of the money you 
are making over there is going for the payment of those :fix-
tures? 
A. Some of the money is going to pay my bills which I am 
getting·~ and pay back my money on the business, you see. 
Q. How much of it is going· for the payment of those :fix-
tures? 
A. Fixtures are all mortgaged. 
Bv the Court: 
"Q. Have you paid anything on account of the inortg~geY 
• A. Yes, sir; definitely. · 
Q. How much have you paid? 
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A. Four hundred dollars. 
Q. Is that in addition to the $320.00 that you 
page 115 } made or the $640.00 that you and your wife made f 
A. Let me see. How did· you say that T The 
$320.00 is clear on my half of the profit, including the notes 
and all. 
Q. You mean you paid $400.00 on account of fixtures. That 
$400.00 came from the profits of the business? 
A. That is right. . 
Q. Is that a part of the $640.00, or is that in addition to 
the $640.00? . 
A. My wife knows more about the bookkeeping end of it 
than I do myself, to be honest with you. 
Q. Did you charge that $400.00 as operating expenses, or 
did you term that as a part of your profit 1 
A. I termed that to ·operating expenses. 
By Mr. Gellman: 
Q. Do you understand thaU 
A. I do now. 
Q. Have you answered the question correctly, in the $620.-
A. Yes, sir. · 
1Q. -you :figured your profit? 
A. Yes, sir. 
Q. Is that in addition to the $400.00? You don't have that 
six hundred dollars and twentv cents in cash? 
A. No. . 
Q. And is that in addition to the $400.00? Did you treat 
the $400.00 payment as an expense? 
page 116} A. Of course it is an expense. 
Q. And you included that in your expenses 
wl1ich vou deducted? 
A. That is right. 
Q. In doing that that was the total profit of you all to-
gether, whic.h means, $1,020.00, or $600.001 
._ A. $600.00, $640.00, only way I can figure it. 
Q. Is it in addition to the four hundred dollars that you 
paid on the equipment., on the deed of trust? . 
A.· Same as we were paying for our merchandise, stock, 
everything else that is being paid out. 
By the Court: . 
. Q. You treated that four hundred dollars just as if you 
had bought merchandise Y 
A. That is right. 
Q. Then you made $640.00, you and your wife togetherY 
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By Mr. Emroch: (Continued) 
Q. You are also h1~ying. the building f 
A. No,, renting the building. 
Q. What else are you buying· .besides your :fixtures Y 
A,. Buying stock. Not buying anything else.. Paying off,, 
you meant 
Q. No. 
-A. I just got- · 
page 117 ~-, :__ .Q. Are you buying an automobile! 
: . : A. No. 
Q' . .4 truckf 
A. No.. . 
Q. How about your living expenses and clothing· expenses·°! 
purchasing clothing for your family and such things as that'f 
Is that deducted as an operating expense, have you taken 
that out! 
A. Truthfully I haven't bought any clothes since I . have 
been in the grocery business. 
Q. But you a1i~ having operating expenses for your home,. 
Mr. P.arker. . 
A. Don't know how to figure that Y 
The Coul't ~ He is speaking about the things you eat. 
Mr. Emroch: .And coal for heating,. and things like that,. 
electric lights. 
Bv the Court: 
·Q. That came out of the money derived from the business! 
A. Yes, of course. . . 
Q. Was that treated as if you had purchased goods for 
the business in arriving at the profit Y 
A. I wouldn't know how to answer that, Your Honor. We 
couldn't draw anything out as a lump salary or 
page 118 ~ anything like that.. It js a hard proposition how 
to figure that.. · . 
Mr. Geilman: · If Your Honor please, that is one reason 
why I wanted to quote this morning what tl1at reference I 
had says about these things. Where cap~tal is invested in a 
business-
Note: Afthis time a discussion is had between tbe Court 
and counsel which the re1)orter. does not deem necessary to 
make a part of the record, and here omits same in the interest. 
of brevity. 
\ 
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By the Court: 
Q. How many hours have you worked in this grocery busi-
ness? 
A. From seven A. 1\11. to nine at night., Fridays from seven 
A. M. to ten. Saturdavs from seven A. M. to eleven. Sun-
day from eight to eleven, eleven o'clock in the morning. 
Q. Do you keep open seven days a week Y 
A. Yes, sir. . 
Q. You do that on the grounds it is necessary, necessary 
to the public? 
A. Yes, it is. 
The Court: The jury can take all of that into consideration 
and arrive at a sum for which he is entitled working the same 
number of hours. 
By Mr. Emroch: 
page 119 ~ Q. Can you give us any idea approximately how 
. much living expens~s you used up out of the 
profits of the business since January 10; 1946, to May 6, 1946? 
A. That is a pretty ticklish question. 
The Court : Of course you would not be called on to an.;. 
swer that definitely. You can't answer it definitely , I know. 
If anybody were to ask me how much it cost me to live be-
tween May 1, 1945, and• November 26, 1Q45, my gt;tess may 
. be perfectly wild. 
l\Ir. Emroch: I said approximately in my question, Your_ 
Honor. 
By the Court : 
Q. How many people are there in your family? 
A. Three, counting myself. 
Q. Your wife and yourself? 
.A.. Also support my mother in New York. 
Q. ·who? 
A. My mother in New York: 
· Q.i Then do you have any children? 
A. Well., my mother would be the fourth perso~, I suppose. 
Q. You have a little child 1 
A. A little boy. 
Q. Is that the little boy around the courthouse! 
.,_~. That is right. 
page 120 ~ · Q. How old is he? 
A. Three and one-half. 
Uil2 Supreme Court .of Appeals ,of Virginia 
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The Court : I will instruct the jury then that they can 
f.orm an estimate as to what it would cost him to live. 
Bw Mr.. Emroch : .( Continue.d) . 
Q. How much of these hours does your wife give you in 
the business J 
A. As much as I do. 
Q. She stays in there part of the day and you stay the 
other part of the day? 
A. No, we both are the·re together. 
Q; The whole time f 
A. That is right. 
Q. You neve1· take off any part? 
A.. The only time I take off is in going to the market. 
Q. You never take off any time for rest or anything ,of that 
kind! 
A. No, sir. 
Q. Dnri~g the holidays 1 
· A. No, sir. 
Witness stood aside. 
page 121 ~ MRS. LA WREN CE PARKER, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Gellman: 
Q. Mrs. Parker, state your name to the jury, please. 
A. Lillian Parker. . 
Q. How old are you? 
A. Thirty years old. . 
Q. How long have you been married? 
A. Eight and ~ne-half years. 
Q. To Lawrence Parker? 
A. Yes. 
Q. Mrs. Parker, your husband was formerly employed in 
New York before be· came down to Richmond f 
A. Yes, he was. 
Q. How long has he been in the optical business? 
A. Approximately six and a half to seven ye~rs. 
Q. Mrs. Parker, do you recall when your husband came 
home on November 26th after he was discharg·ed Y 
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Q. He told you he had been dischargedf 
A. Yes. 
page 122 } lVIr. Emroch: Wait a minute, if Your Honor 
please. Mr. Gellman, we object to that evidence 
for two reasons. · 
The 'Court: I do believe that is hearsay. 
Q. Mrs. Parker., do you know what effort your liusband 
made to secure employment after he was discharged Y 
A. Yes, sir. 
·Q. In the optical field 7 
A. Yes, sir. 
Q. Please tell. the jury. 
A. He used to get up in the morning, first he was very 
aggravated and nervous. He has an asthmatic condition . 
.Any time he gets excited the condition becomes worse, and 
every time that he would become excited of course it would 
make him worse. I did everything to help him that I could. 
The Court: That was not the question. Please confine 
your answer to answering his questions directly. The ques-
tion was what effort Mr. Parker made to get a new position 
in ~he optical field. 
A. (Continued) Every effort possible a man could make 
to get a position. He went looking for a job and seeing people, 
for a position. 
Q. Did he write any letters as far as you know t 
A. Yes, he did, because I helped him. 
Q-. Did you get employment? 
page 123 } A. Yes. 
Mr. Emroch: If Your Honor please, I don_'t think that is 
relevant in this case, what she did. 
The Court: She said she got employment for ·him? 
Mr. Gellman: No, employment for herself. I think it is 
important to know. · 
The Court: Go ahead. 
Q. You secured some employment? 
A. Yes. · 
Q. In a grocery store? 
A. Yes. 
Q. This grocery business that you and M:r. Parker op-
104: . Snpreme- (Jcmrt. of Appeals of Virginia , 
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erated up on 33rd Street was the money loaned to you,. if 
so who was it loaned by t 
A. To both my husband and myself. 
Q. You .pledged what for-that money! 
A. My furniture. 
Q. Furniture was yours f 
A. It was both my husband's and mine. 
Q. And the notes that have been executed for it are in the 
name of both of you! 
A. Yes. 
Q. And do yon keep the books f 
A. Yes. 
page ~2.4 ·~ Q. You keep the books r 
. A. Yes, sir. 
Q. You have had some experience in the mercantile busi-
ness Y 
A. Yes. 
Q. How do yon divide your work in the storef 
A.,, Our work is divided equally. Whereas he does the 
manual labor, and I do the book work. V\7 e both wait on the 
customers. 
Q. Have you gone over the records to estimate what profit 
was made in the business f · 
A. Well, I lrept a weekly record of my profit. And until 
now I have never totaled it to find out exactly the profit I 
have made until the present date. 
, Q~ ~ ou don't }mow whether your husband is correct or 
a:ccurate about his statements on profit? 
A. No. But l ,can tell you what I have, the money I have 
left in the bank after all _my. e.xpenses have been paid, because 
I make the deposit.. ' 
CROSS EXAMINATION. 
By Mr. Emroch: · 
Q. Profit may be more than- what he reported h~ref 
A.. It couldn't be. 
· Witness stood aside. 
page 125 ~ . Mr. Gellman : If Your Honor please, in the ab-
sence of the jury I would like to ask for a cer-
tain paper, sir. 
The Court: What was it? 
Mr. Gellman: For the letter Mr. Emroch and Mr, Garian 
wrote for a subpoena for this witness. 
The Court: You can get that, if the clerk has it. 
Mr. Garian: I have it right here. 
I 
~ 
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a witness introduced in behalf of the defendant, first. being 
duly · sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Emroch: 
Q. Please state your name.· 
· A. Eleanor Brooks. 
Q. Have you recently been married T 
A. Married first day of December. 
Q. What was your name before you were married 7 
A. Eleanor Johnson. 
Q. Where do you live f . 
A .. When I was Eleanor Johnson I lived ·at 2117 Rose 
Avenue. 
page 126 ~ Q. What Street? 
A. Rose Avenue. Now I am living at 504 Fitz 
Street. 
Q. Where do you. work? 
A. I work at McGuire Hospital. . 
Q. How long .have you been working at McGuire Hospital? . 
A. Eleven months. 
Q. What do you do there? 
A. I am ward attendant. 
Q. Did you have occasion to go into the Adams Opticai 
Company store at 216 East Grace Street in November, 1945? 
A. I did. 
Q. Do you know approximately when that was? 
A. That was in. October. 
Q. In October? 
A. Yes, sir~ 
Q. What year! 
A. 1945. • 
Q. Do you know approximately what date? 
A. No, it was on a Saturday. I don't know wh~t the date 
was. 
Q. Do you know what time of the day it was? 
A. I went in there around twelve or twelve thirty. 
Q. Who was there. when you went inf· 
A. No one. 
Q. Who was in the store! 
. page 127 ~ A. You mean in Adams Optical. Company 
store?· One man. 
Q. Who was· that, did you know him when you went in? 
A. Afr. Parker. 
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Q. Did you know him before you went in there 1 
A. No, I did not. 
ci. Who waited on youY 
A. Mr. Parker. 
Q. Do' ypu. tell the Court and the jury that Mr. Parker 
waited on you 7 
A. Yes, sir. 
Q. Tell the jury exactly what went on when you went in 
thereY 
A. When I went in there my glasses was broken all to 
pieces, and I went in and I walked to the desk and I asked 
Mr. Parker what did he suggest, that I have these things 
fixed, or get another pair, which I knew I needed a new pair. 
So he said "I advise you to get a new pair". 
So he wrote me up a slip and sent me down to Dr. Rudlin. 
I went down to see Dr. Rudlin and he examined my eyes. 
After he finished he gave me a slip and I came back for 
Parker to fit my eyes. ·which he did. He asked me to sit 
in a chair on this side of the table, and I sat over there. Then 
lie asked me to draw up close to the table, I drew up. 
By the Court: 
Q .I didn't hear you, what did you say? 
page 128 r A. I said, I came back with the slip that Dr. 
Rudlin gave me, Mr. Parker asked me to have a 
seat in this chair at that table. I sat down on this side of 
the table and he sat down on that side, and he asked me to 
draw closer to the table. I drew up there, and he said that" 
he was going to pt a pair of glasses on my eyes. Then he 
taken them off and asked me to open my blouse, which I 
did. Then he put his hands down in there, and he said 
'' They are hard to get out, aren't. they t '' I said '' I have 
never heard of such a thing, such goings Qn ". He said "Yes, 
you kno_w you have to have a thorough examination". Then 
at that time I said "I have never heard of such a thing". 
He said "Well, you know you have to have an examination". 
He told me, he said, "When you come back wear an open 
gown, and come around six o'clock". And I said, "Well, I 
thought that the place was closed around five thirty". 
By Mr. Emroch: ( Continued) 
Q. .Anything else said 1 
A. Then (Pause)-
Q. Was anything else said on that day Y 
A. Not that day. I g·ot up and went home. Then I got a 
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card from Adams Optical Company to come back, my glasses 
were ready. So then I went back after my glasses. So then 
Mr. Parker said to me that I was supposed to answer all of 
these questions, regardless of what they were. 
page 129 } He said even if I ask you when was the last time 
you had intercourse. 
By the Court: 
Q. When was that that he asked you that? 
A. He asked me that I suppose, he asked me to answer 
all the questions. He had a little piece of paper 'laying there, 
:and he said that I was supposed to answer all these ques-
tions that he asked me,· even if he asked me when was the 
last time I had an intercourse. 
By Mr. Emroch: (Continued) 
Q. When was that statement made to you t 
, A. In that same day I went to get my glasses, to see about 
these glasses. 
Q. Was that the same day that he asked you to sit at the 
tablet · 
A. That is right, all that happened the same day. 
Q. After you got the card from Adams Optical Company 
to come for your glasses, what did you do? 
A. I was really excited about it, and I went to the phone 
and called Dr. Rudlin, I didn't call you, I-
Q. Go ahead. . 
A. I called him. I asked him did I need any more examina-
tion. He said no, and he asked me why. And I went on.and 
told him, and he asked me would I tell Miss Scheer what I 
had told him over the telephone, and I told him that I would, 
I would tell it to a policeman. That is just what 
page 130 ~ I told him. I told Miss Scheer over the phone, 
and she asked me when I was expecting to get 
my glasses. I told her around one o'clock that day. Miss 
Scheer bad been in, but she went out and of course I was late 
getting there, and I went back to get them, I went in to get 
my g·lasses, and at the time that I was paying him the five 
dollars Miss Scheer walked in, and she asked me was I the girl 
that called her that morning about Mr. Parker, and I told 
her I was. So she asked me would I state it to her what I 
told her over the telephone before his face, and I did. 
Q. Was he present when you made those statements to 
Miss Scheer? 
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A. Yes, he was. 
Q .. What did he say, ii anything: 
A. He put his hands in his pockets a:nd said ''What are 
you all trying to pull over on me Y'' And I told him I wasn't 
trying to pull anything over on him. He said '' You all are 
trying to get me into some trouble:". And I said "We 3:re not 
trying to get you into any trouble, you are getting: your own 
self in trouble". · 
Q. Did you know Dr. Rudli:m before you went to his office 
after you ·had been there at Mr. Parker's place f 
A. No ... ·. 
Q~ Had you ever seen Dr. Rudlin before that timef 
· A. No, sir. 
page 131 } Q. Did you know Miss Scheer before that day f' 
A. No, sir. 
Q. Had you ever seen her before the day you met her at 
216 East Grace. Street Y 
A. No, sir .. 
Q. Did you know Mr. Parker before that timef 
A. No .. 
Q. How much did you pay down on your glasses that day T 
A. I paid· five dollars, and he told me when I came hack 
to bring another five, which I did. · 
Q. Who did you bring the five dollars to 1 
A. I gave it to him. 
Q. When did you pay the first five .dollars 1 
A. When I went down. there and taken the glasses. 
Q. When did you pay the second five dollars f 
A. When I went back after them. 
Q. And did you owe anything else in addition to that f 
A. Yes, I did. And I went there and continued to pay 
down at the other place. 
Q. Why did you continue to pay at the other place! 
A. Because Miss Scheer told me to. 
Q. Who else did yon tell this story to f 
A. I told it to people at McGuire's. I told Dr. Rudlin. 
The Court: One second. Gentlemen of the jury, the evi-
. . dence as to her having told other people what 
page 1.32 } she told about this, is not admissible evidence in 
this case. You will disregard that statement. 
Q. Did you make any statement in writing as to what took 
place! . 
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A. No, I did not. I disremember. 
Q. Did Dr. Rp.dlin ask you to go to see-
Mr. Gellman:.- Just one minute, if Your Honor please. 
The Court: The Court will rule on that. I ask counsel· 
not to have any discussion between themselyes. 
Q. Did Dr. Rudlin ask you to go to anyone for the purpose 
of giving a statement as to what took place 1 
The Court: Objection sustained. Get on with the next 
question. 
Q. I ask you to look at this paper (Defendant's Exhibit 
"A'') and see whether you identify your signature or not on 
this paper? 
Mr. Gellman: If Your Honor please, I object to that ques-
tion. 
The Court: That is purely a self-serving· declaration. 
. Mr. Emroch: If Your Honor please, we want that evidence 
to go before the jury, Yoµr Hono.r, because counsel 
page 133 ~ for the plaintiff iu his opening statement, and 
the plaintiff himself on the witness stand this 
morning, both have made statements that he was discharged 
without any investigation being given, or he given an op-
portunity to be heard. We want to show this ·matter was 
carefully investigated by .the defendant, and we want to show 
the evidence to that effect. . 
Mr. Gellman: Please make- that statement out of the pres-
ence of the jury. You are not testifying. 
The Court: One second, gentlemen. She bas testified here 
on_ the witness stand what she ·told Dr. Rudlin, and she tes-
tified here to the sam.e thing. She bas testified here this 
morning, and she has told yon wh~t she told Dr. Rudlin. Stat'-
ing that in writing after November 26th doesn't add strength 
to her testimony. 
Mr. Emroch: If Your Honor please, we desire to show it 
was made before he was discharged. 
The Court: This statement? 
Mr. Emroch: Could not have been made after. We will 
show that, if Your Honor please. 
The Court: This statement contains a statement that on 
the morning of N oyember 26, 1945,. I telephoned the doctor . 
110 Supreme Court of Appeals of Virginia 
Elea.nor Brooks (Col.). 
who examined me and related the incidents to him. 
page 134 ~ So the statement was made after ,November 26th. 
Mr. Emroch: vVe are going to show when the 
statement was made. · 
The Court: The Court rules this paper is not admissible. 
Mr. Emroch: Exception, if Your Honor please, to that 
ruling. Now w·e would like to ask this question, if Your 
Honor please : 
Q. Did Dr. Rudlin or Miss Scheer, ask you to g·o to any-
one for the purpose of making a statement that afternoon 
on November 26, 1945, relative to what happened when you 
went into the place to get your glasses the first time from 
. Mr. Parker?. 
Mr. Gellman: If Your Honor please, we object to that. 
The Court: Objection sustained. 
Mr. Emroch: Exception noted for the reasons stated. We 
have a right to show investigation made of this matter prior 
to the discharge. 
The Court: You can show that by your own witnesses, if· 
you want to. This is simply a self-serving declaration. She 
testified as to what happened. 
Mr. Emroch: Exception. Now if Your Honor please, we 
will have a perfect right later on to show when 
page 135 ~ the statement was taken, since the Court has 
made a statement here it was not taken on that 
day, or prior to that. 
The Court: The context of the statement itself shows it 
was taken after N ovembei· 26th. 
Mr. Emroch: After the morning of November 26th. That 
says "Morning of November 26th". · 
The Court: Yes, it does say morning, taken after the moi:n-
i~g of the 26th. . 
I will ask you now, Mr. Emroch, to proceed with another 
question and let's get along with this witness. 
Mr. Emroch: We have no further questions. · 
CR.OSS EXAMINATION. 
By Mr. Gellman: 
Q. Y.ou testified that you came in sometime in October and 
presented your broken glasses to Mr. Parker, is that correct? 
A. Yes, sir. 
Q. Was that in Octobei·t 
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A. I imagine it was. I don't know definitely what month 
it was. 
Q. But it was in October f 
A. I don't know, sir. 
page 136 ~ Q. You testified to that as being October, 1945 .. 
A. Could have been November, as far as I know. 
Q. You don't know when it wast .. 
A. I don't know exactly when it was, but I know it was· 
on a Saturday. 
Q. So it was on a Saturday. That ~as the same day when 
Mr. Parker was supposed to have done these thingsY 
.A. Yes, sir; that is right. · 
Q. Same day? 
A. It was. 
Q. And then it was not the day on which you paid him the 
-five dollars? 
A. I paid him five dollars that day and paid him five dol-
lars when I went back after my g-lasses. 
Q. How long after that was itt 
A. Just about a week or two days, I mean a week and two 
days. I paid the first five dollars. 
Q. So as a matter of fact you paid him a second five dol-
lars, as I understand it, 
A. That is right. 
Q. A week and two days after you went up there with Miss 
Scheer and made this statemenU 
A. Yes, sh·. 
Q. Paid it to Mr. Parker? 
A. Yes, sir; paid him fl.ye dollars then. 
page 137 } Q. A week and two days after you went up 
there with Miss Scheer and told him what you did 
in front of his face, as you tell iU 
A. I paid him the five dollars then. 
Q. You are sure you paid it to him Y 
A. Yes, sir; wasn't nobody else in there to pay it to. 
. Q. The second five dollars 7 
A. Yes, sir. 
Mr. Garian: If Your Honor please, I want to get that an-
swer straight in the record. . 
The Court: Mr. Garian, you will have an opportunity to 
get the record straight after Mr. Gellman gets through. 
Q. As a matter of fact, didn't you get your glasses on No-
vember 26th? 
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A. I don't know what date it was. 
Q. When you paid the five dollars 1 
A. The day I had off, I had a holiday off f:rom MeGlilire's-9 
on a Saturday, and that is when I taken my glasses there. 
Q. B-at the day you went up there with Miss Scheer was 
the day you got your glasses an.d paid the fi:rs.t five dollars f 
A .. That. was the second five dollars. 
Q. You testified it was-
page 138 } A. That. was the second five dollars. 
Q. You t~sti:fied that was the isecond five dol-
lars, after you got your glasses, you paid five dollars more °C 
A. The second time when I came back to bring five dollars. 
Q. That was a week after you got your glasses t 
A. Thai is right. 
RE-DIRECT EXAMINATION. 
By :M:r. Emroch: . 
Q. When did you get your glassesf 
A. I don't know exactly when. 
Q. On what day was it, do you recall? 
A. I got them on a Wednesday, I think it was:. 
Q. Who was there when you got them f 
A. Nobody but Mr. Parker and I. 
Q. Was Miss Scheer there? 
A. No, sir. She came in directly after. 
Q. Was that the same date that you ·told your story to 
Miss Scheer in the presence of Mr. Parker f 
A. That is right. · 
Q. That is the day yon got your glasses Y 
A. That is 1·ight. 
By the Court: 
Q . .You never went there but twice f 
page 139 ~ A. That is all. 
glassesf 
Q. You. went there the first time to order yonr 
A. ·That is right. 
Q. y OU took the prescription from -Drw Rudlin f 
A. Yes, sir . 
. Q. That day you went there was, according to your state-
ment of what occurred, about putting his hands in your 
dress-
.A. That is right. 
Q. -that is the day you paid him one five dollars Y 
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A. The first :five dollars. 
Q. That was whenf 
113 
A. It was either one or the other, because I had just started· 
working at McGuire's 1 
Q. You hacH 
A. I had just started working at M~Guire 's. 
Q. When did you start working? 
A. I started in first of January. 
Q. ·when? . 
A. I mean (Witness rubbing head-Pause) in September. 
Q. This was shortly afted 
A. Yes, sir. 
Q. How long after you first went to work at McGuire's? 
A. I don't know exactly. 
Q. Two weeks, three weeks, one week or how 
page 140 ~ many week~, approximately! 
A. No, I was. there about two months, .before 
I broke them. 
Q. About two months before you broke them? 
A. Yes, sir. 
Q. That would have made it November! 
A. That is right. I didn't take them there as soon as I 
broke them. I tried to do w·ithout tl1em for a little while. 
Q. Then the first time you went there you p'a id one five 
dollars t 
A. Yes, sir. 
Q. Went back to get them? 
A. Yes, sir, and paid another five dollars. 
Q. While you were tllcre on the second visit, Miss Sch~er. 
came in1 · 
A. That is right. . . 
Q. And that was the time that you made the statement :in 
front of Mr. Parker·? 
A. That is right. 
Q. That is what you are undertaking to testify to? 
A. That is right. . 
Q. And that was about nine days after you went there th~ 
first time? 
A. About a week and two days, something like 
page_ 141 ~ that. 
Q. \\1: as it as sl1ort as two days! · 
A. Could have been~ 
Q. What say? 
A. I think it was just about. 
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Q. Was the second visit made two days after the first! 
A. I said a week and two days. 
Q. -Couldn't have been two days? 
A. No. Can't make glasses that quick. 
Q. You are certain it wasn't as short a time as two days! 
A. No. 
Rl~-CRUSS EX.AMINATION. 
By Mr. Gellman : 
· Q. As a matter of faet, according to the way I understand 
your testimony, yon w011t there to be examined and nfr. 
Parker sent you to Dr. Rudlin, is that righU 
A. I went there with the broken glasses. 
Q. And he sent you-
A. To see whet.lier lie could fix them or uot. 
Q. Then he sent you to Dr. Rµdlin ·? 
A. He advised me to get a new pair. rriwu be gaye me a 
slip and I wen{ to see Dr. Rudlin. 
Q. And that first time I1e was ~mpposcd io have approached 
you improperly? 
page 142· ~ A. That is rig·ht. 
Q. Then you didn't pay nnything to Dr. Rud-
lin, did you ? 
A. No, I paid it to him. 
Q. Before you went to Dr. Rudlin? 
A. Gave him five dollars. 
Q. In advance 1 
A. Yes, sir. 
Q. Then you got yom: glasseH? · 
A. That is rig-ht, Hll(l paid him another five dollarR. 
Q. Then according to my understanding of your testimony, 
you paid another five dollars a week or ten days aftel' you 
:g-ot your glasses··? 
A. That is right. 
Q. So you did pay that last five dollars fo Ml'. Parker? 
A. That is right. 
Mr. Emroch: I think Your Honor had straightened the 
witness out, and ?\[ r. Gellman lrns ag·ain hy his examination 
tried to attempt to- · 
i1he Court: I think tl1e jury m1clorstarnh; what the witness 
has undertaken to testify to. 
Witness stood· aside. 
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page 143 } MARTHA LEE MANKIN, 
a witness introduced in behalf of the defendant, 
iirst being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Emroch: 
Q. State your name f 
A. Martha Lee Mankin. 
Q~ How old are you f 
A. Eighteen. 
Q. · Where do you Fve? 
A. Ellerson, Virg'inia. Some call it Mechanicsville. 
· Q. Where do you go to .school? 
A. I went to J oJm Marshall, the11 I went to School of Op-
tics in Brooklyn, New York. 
Q. ·when di_cl you g·o into the employ of Adams Optical 
Company? 
A. I suppose it was the last of .June. 
By the Court: 
Q. 19451 
.A. Yes, sir. 
By Mr. Emroch: (Continued) 
Q. What place did you start to work, at what place! 
A. 216 East Grace Street. 
page 144} Q. Who was. there at the time? 
A. Mr. Parker, Mr. Lawrence Parker. 
Q. How long· did you st.ay in the employ of Adams Optical 
Company? 
A. About a month. 
Q. Why did you leave? 
:Mr. Gellman: If Your Honor please, I would like to dis-
cuss this testimony in the absence of the jury, if I may, sir. 
The Court: Gentlemen of the jury, the Court is going to 
take about a ten minute recess. 
Note: After the recess, the witness further testified as. fol- · 
lows: 
Q. (The foregoing question is read to the witness.) 
.A. I left the employment of Adanis Optical Company for. 
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the main ·re·ason my mother no longer wanted me to work · 
there. . 
Q. Why didn't your mother want you to work there{ 
Mr. Gellman: Objection. 
Q. Did y(i)u have any personal reason wl1y you wanted to: 
IeaveY · 
A. I had a ve1-y good reason. 
Q. What was t~a t reason? . . 
A. I had to ask Mr. Parker to leave the room when I 
changed my uniform every morning and every evening. 
Q. Would he leave before you asked him to go '?' 
page 145 ~ A. He did after a while, but the very beginni11g~ 
he would not. 
Q .. Did he give you any reason why he would not leave tlie-
room¥ 
A. He once told me I should be more broad-minded, that 
is what was wrong with southerners, they ,vere too narrow-
minded. 
Mr. Gellman: I object to that answer. 
The Court: It is stricken out. 
Mr. Emroch: Which part of it f Are you referring to thf" 
remark about southerne.rs not being broad-minded? 
The Court: The part about th_e southerners, yes. That 
has nothing to do with this case at all, whether southerners. 
are broad-minded or not. 
Q. Did you ever change your clotbes from your street 
clothes to the smock in the presence of :Mr. Parker in the 
laboratory when he stay~d in there? 
A. No, sir; I did not. 
Q. Did Mr. Parker make any other remarks to you in 1:·c-
ga:rd to your p~rson or yonr personal affairs i 
A~ No. He wanted to tell me . how I shoulq put in tI1e 
screws when he would let me put in a screw in the job. That 
was in regard to how I should sit. 9. YOU wBl have to expl~in that. 
page 146 ~ The Court: ,¥hat was the witness' answer! 
A .. In regard to the way I sat wh.en I put the screws in tlw 
job._ There were only a few times that I got to put a screw 
in a job. 
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By the Court: 
Q. Put a screw in what 1 
A. Screw in a pair of glasses. 
Q. Screw up the side of the glasses 1 
A. That is right. 
Q. He instructed you about that1 
A. Yes, sir. 
The Court.: That h~sn 't anything to do with this case. 
By Mr. Emroch: (Continued) 
Q. What did he tell you about that, what did he say ·about 
the way you were sitting? ' · 
The Court: He had u right to instruct her on ho,v to put 
screws in glasses. 
:Mr. Emroch: But I believe the witness went a little further 
than that, Your Honor . 
.A. Continued) I don't believe he had a right to tell me 
how I should sit on the Rtool to do the job,. do you JI I mean~ 
a person has a way of doing their work the easiest way fo1· 
them, isn't that right t 
By l\Ir. Emroch: (Continued) 
Q. How· did he tell you to sit 011 the stool when 
page 147 ~ you did the job f 
A. In the shop we had a box, wasn't a regular 
stool, and I have'a way of sitting to the side of the stool where 
a man would ordinarilv sit straddle of it like he would on a 
horse, and I was instn~cted when I had to put a screw in tJ1e 
g·lasses to sit like I would be sitting if I were a boy. 
The Court: )Ir. E11w.och, I am g-oilig to strike all of that 
testi,m.ony out as being inelevant.1 It has nothing to do with 
this case at all. 
l\Ir. Emroch: Exc<.)ption. 
Q. Diel you ever go back to ,York for Adams Optical Co~n-· 
panyi 
A. I work for Admns 110w. . 
Q. When did you go hack to wol'k fo1· them? 
A. This Tnesdav I think will be two weeks. 
Q. ,vi1ere are you working? 
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Martha Lee Mankin. 
A. 608 East Grace· Street. 
Q. Who are you working· with"? 
A. Miss Betty Scheer. 
Q. Has your 'relationship with Iv[iss Scheer-
The Court: l\Ir. Em,roch, I can conceive of no way in the 
world that that evidenee could be con~idercd as admissible 
evidence in this case. 
Mr. Emroch: Mav I remind Yom· Honor that 
page 148 ~ the plaintiff testified "that the reason this lady left 
was becousc it was a feud on between her and 
Miss Betty Scheer. I want to contradict tllat statement. 
The Court: I believe yon are going a little too far now. 
There· is no materiality between the questions that you are 
asking now and the issues in this case. So I am going to ask 
you to get on with something else, if you have anything else 
to ask this witness, that is material. 
Mr. Emroch: That is all. 
The Court: Jfr. Gellman, you ean only aHk her on cross 
examination about rnnttcrs which the Court has not ruled 
out. 
Mr. Gellman: I understand, sir. 
CRORR EXAMINATION. 
By Mr. Gellman : 
· Q. Miss Mankill, wlwn you first ,vorkecl at Adams Optical 
Company you were making ten dollars a week, weren't :vou T · 
A.· T~at is what I was supposed to nrnke. 
Mr. Garian: ,v11at lurn that to do with the issues in this 
case7 I think that is purely irrelevant. " 7 e arc µ;oing 9ver 
something that we lrnve already covered. 
The fionrt: I quite ag:ree. with you~ sir. 
pa.ge 149 ~ It has hPen extremely difficult for tlw Court to 
get counsel in this case to stick to wlmt is rele-
va.nt. That evidence is not relevant. 
Q,; Mr. Parker wns supposed to inst rnct you in the repajr-
i ng and handliug· of µ;la~ses, was he not f 
.A. Not to instruct me, no, sir. · 
Q. Was he ~mpposed to assist you? 
A. No, sir; I was snpposed to assist him. 
Q. And you were suhjert to bis orders, w~ren 't yon?· 
A. Yes. 
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Betty Scheer. 
Q. This place where you all were working was his work 
1·oom where he used to fix the glasses, all this was one room 
for working 1 
A. That is righl 
RE-DIRECT E.~AMINATION. 
By .M: r. Emroch: 
Q. Did you report these matters the Court has told you you 
could testify to about him, you asking him to leave the room 
while you changed your clothes, to your employer? 
Mr. Gellman : I object to that, if Your Honor please. 
The Court : Objection overruled. 
Q. Did you report them to your employer f 
A. Yes, sir ; I did. 
page 150 } Q. ··whom did you report them to f 
A. Dr. Rudlin. 
Bv the Court: 
·Q. ·when? 
A. Just before I left the employment of the company. 
Q. When did you leave the employment of the companyf 
A. About the last of July. 
Bv Mr. Emroch ~ 
., Q. How long before you left the employment t 
A. I don't know. 
The Court.: :She said she wasn "'t there but a month before 
f..be· left. 
"Witness stood aside. 
BETTY SCHEER, 
a witness introduced in behalf of the defendant, first being 
duly swom, testified as follows: · 
DIRECT EXAMINATION. 
Bv- Mr. Emroch: 
· Q. Please state your name. 
A. Betty Scheer. 
Q. ·where }"!re you employed? 
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Betty S cheen 
A .. 608 East Graeo Street .. 
pag·e. 1'51 f Q. Who- are you employed by 7 
A. Adams Optical Company. 
Q. How long· have you been with Adams Optical Company 0{ 
A. Three and a half years .. 
Q. Will you tell the- Court and jury ·what you know about 
the incident relating to Eleanor Johnson as it occuned on 
November 26., 19451 · 
.A. Eleanor J obnson called .Dr .. · R1:1dlin and told Dr .. Rndliu 
what had happened .. 
By the Court : 
Q. I do not believe· you know that. You didn't hear· the 
conversation 1 
A. No, sir.. It was reported to me. 
The Court:. Then the witness cannot testify to that. 
A. ( Continued) ·She called me· upon his instructions, nnd 
told be what-
Mr. Gellman: I object, if Your Honor please. 
The Court:· You can say what you:r directions were. 
A. (Continued) Dr. Rndlin told me ta go to Adams Optic.al 
Company at 216 East Grace Street and meet the girl the-re 
and find out just what had occurred, which I did. 
By Mr. Emroch: (Continued) 
Q. Did you go¥ 
page 152 ~ A; Yes, I went up ther~ .. She was already there. 
: · . . · She· was paying l\fr~ Parker·, imd I was a little late 
in getting there, I had been there and she wasn't there nncl I 
left and went back. " 7hen I went back she was paying ~Ir; 
Parker. I did just what she ~aid. I asked her to state in 
front of Mr. Parker what she had told me on the telephone, 
which she did. She told Mr. Parker, and I asked Mr. Parkei· 
if it were true, and he· said we .were trying· to frame him, m1d 
I told him we were not. I told him that we would have to look 
into the matter. I asked her to please p;o to !fr. Garian that 
afternoon and make the same statement to him, which ~he 
did. She went straight from 216, tlmt was about three o'clock. 
Q. Did you go with· her to Mr .. Garian 's office? 
A. No, sir. I went as far as Grace American Building with 
her., and she went up alone. :Mr. Gal'im1 knew that sl1e wa~ 
coming, we had called him. 
S .. K Hudli11~ etc., v. Lawrence Parker 121 
Betty S1cheer. 
Q. Upon whose direction or whv did you send her to Mr. 
Garian 's office 1 • -
A. Dr. Rucllin wanted her to do that. 
Q. Upon your employer's instructions 0/ 
A. Yes, sir. 
Q. Did you see her auy more after that that dayf 
A. No, sir. Not that day. 
Q. Do you know of your own know ledge whether she ma<le 
a sta tern en t to l\Ir. Garian in bis office"? 
page 153 ~ Mr. G-arian told me she had. 
The Court: Of your own knowledge. 
A. No, sir. (Continued) 
Q. ,vm you tell the Court and the jury what Eleanor ,John-
son said in your presence and in :Mr. Parker's presence 1 
nfr. Gellman: If Your Honor please, I object to that. 
The Court: I understood her to say just a moment ago, I 
may have been mistaken about this, hut I understood her to 
say that Eleanor J olmson said the same thing there that she 
Haid on the witness stand. 
A. ( Continued) Yes, sir; she did, all of it. 
The Court: Then there is no need to g·o over that again. 
Q. Did you go back to 21.6 East Grace Street any more that 
afternoon witl1 anvone else Y 
.l\.. No, sir; I did not. 
Q. Where did Eleanor .T olmson make her payment after 
November 26, 1945 '? 
Mr. Gellman: If Your Honor plem:e, I object to that testi-
mony. She has already testified where she made the pay-
ments. She has testified to whom she made the payments; and 
I do not see the relevancy of that testimony, sir. 
The Court: Then I do not suppose there is any 
page 154 ~ objection to her either cm~firmirig or denying it. 
A. Sl1e continued to make her pa~·mentH at 608 East Grae~ 
Street to me. · 
Q. Did you e,·er know Eleanor .Jol111~on heforc this time1 
A. No., sir; I did not know her before. 
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Betty Scheer. 
Q. Did Mr. Parker ever do any optical dispensing for the 
business which vms located at 608 East Grace Street 0/ 
A. No, sir; I am an optical dispenser. I did all of my own 
dispensing. I never had any difficulty with any of my patients. 
Q. Did you ever have occasion on any job to send any of it 
to him? 
A. No, sir; none at all. 
Mr. Gellman: No questions. 
By the Court : 
Q. Did you mean by your answer to tlie last question that 
no work was sent from 608 to the other address 1 
A. No, sir; :Mr. F.Jmrocb 's question were any of my patients 
sent to 216 for adjustments. 
Q. I mean for tho fitting and making of g'lasses, grinding 
of the lens. 
A. It has been stated before that he did it. 
Q. vVas any work sent from 608 to :Mr. Parker's place! 
A. Yes. That has been stated before. He did the optical 
· work, the workmanship, but not the fitting or 
page 155 ~ dispensing. 
Q. Did you say Dr. Rudlin told you to investi-
gate this matter with this colored woman? 
A. Yes, he asked me to go to 216. 
Q.· What investig-u tion did you make besides taking the 
g·irl 's statement? · 
A. I made no further investigations other than sending her 
straight to Mr. Garian. 
Q. You made no further investigation of the facts. In 
other words, this gfrl told in Mr. Parker's presence what she 
said Mr. Parker had done¥ 
A. Yes, sir. 
Q. And as to tlw truth of that, as to whether Mr. Parker 
was telling· the trutl1, or \\·hether the girl was telling the truth, 
what investigation did you make? 
A. I made no investig·ation. I clidu 't feel that she would 
have come to me and 1~ade any staforneut of that sort if it 
were not true. She had no ulterior motive, at least I don't 
think so. 
· Q. You can't say what her motives were. But you can say 
what investigation you made. 
A. I made no fn_rt.her investigation. 
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follows~ 
the defendant., first being duly sworn, testified as 
DIRECT EXAMINATION. 
"By Mr. Emroch: 
Q. Dr. Rudlin, do you recall Eleanor Johnson calling you 
on November 26, 1'945? 
A. Yes, sir. 
Q. What did she tell you she called you for Y 
:Mr. Gellman: If Your Honor please, I object to that testi-
mony. Mr. Parker was not present. 
The Court: I am going to admit it. 
Q. What did she tell you when she called you? 
A. She told me who she was, and naturally I couldn't re-
~all w110 she was. I got her record and she asked me if any 
further examination was needed. I thought she was referring 
to whether or not I wanted her for a further examination, and 
I told her no, there wasn't, that I was through with her and 
Rhe had her prescription. Then she told me what she bas said 
bere about Mr. Parker. 
"Vell, I didn't know her, and I didn't know whether she 
was telling- me the truth or not, and I asked her to call Miss 
Scl1eer and talk to her, and tell her what she had just told nre, 
and after she did that I called Miss Scheer and 
page 157 } asked her if she thought what Eleanor ,J olmson 
was telling her was the truth. 
·The Court: You can't say .that. You can't give Miss 
'Scheer"'s version :about il 
Q. Did you ~dve l\Iiss Scheer any instructions as to what 
should do with Eleanor ,Johnson? 
A. Yes, sir. I told her if she thought that-
The Court: You cannot go into that . 
.LI\.. I told her then to take Eleanor J olmson, send Eleanor 
.Johnson up to Mr. Garian. 
Q. Do you know whether Eleanor J olmson went to Mr. 
Garian? 
.A. Yes., she went up there. 
Q. Do you know v{hether she made a statement to Mr. 
-Garian? 
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A .. She made a statement. 
Q. Were you present when she made the- statement i 
A. No, sir; I was not. 
Q. Have you seen the statement! 
A. Yes, sir. 
Q .. When was that statement rnadef 
A. Approximately I wculd say one- or two hours after she 
called me the same day. · 
Q. Was that statement made in w1·iting! 
A .. Yes, sir. 
Q. Was it signed by ·Eleanor Johnson °l 
page 158 ~ A~ Yes, sir .. 
By the Court : 
· Q. Was the statement made in your presence 1. 
A .. Dictated in my presence, sir t No, sir .. 
B:v Mr. Emroch: (Continued) 
"Q. Did Eleanor Jolmson st.ate in your presence whether shG' 
liad made· a ·statement to- :Mr. G.arian or not ~l 
Mr. Gellman: Objection, if Your Honor please. 
Bv the Court : 
... Q. Did Eleanor Johnson i:nalrn a statement to you S11ch as 
she.made on the witness stand this morning? · 
A. Only over the telephone, sir: · 
Q. She did make the- statement over the telephonef 
A. Yes, sir. · 
Q. Did she make the statement the same as she testified 
here this morning? 
A. Substantially the same . 
.By Mr. Emroch: (Continued} 
Q. After this statement, after yot1 sent lwr to Mr. Garian 's 
office, what did you do after that Y 
A. You mean immediately afte;r that1 
Q. What took place after that, that same day, in regard to 
vou and Mr. Padrn·rf 
.. A. I was working on patients the entire afternoon, and I 
called l\fr. Garian ts office after be took her state-
, page 159 ~ ment. I can't say what he said, can n Well, as 
a result of what he told me I told him I would call 
him back in an 11our or so, and I dicl1 about five o'clock. I 
cmlled him ag·ain and asked ]1im again what-well, anyway, as 
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a result of what he told me we went over to see Mr. Parker 
for the purpose of discharging him. 
Q. When you g·ot there, where did you go·¥ 
A. vV e went to 216 East Grace Street. 
Q. When you got to 216 East Grace Street, what happened? 
A. Well,,· we walked in there and, as I recall, I think the 
exact wording of what took place, I think I said "I think 
yon know why I am here.'' And I handed Mr. Parker the 
statement that was given me by :Mr. Garian. That was the 
statement that Eleanor ,J olmson had made. He didn't read 
it all the way through, he looked at it and glanced at it, and 
that is what I did when I went in. 
Q. ··what did he have to say1 
A. \Vell, he didn't deny it. He didn't come out and say 
it wasn't true. 
Q. vVhat did he do ufter that, after you told him that be 
was discharged. 
A. He start(~d to say something, and I told him that he was 
discharged, and I didn't want. to discuss the matter. That is 
the reason, the reasons for it were there in that paper. And 
I gave bim the paper. As I said before, we didn '~ 
page 160 ~ discuss anything. He asked could be got bis 
pliers. and g·o, and I said '' Of cou.rse. '' 
Q. He asked could he get his pliers 1 
A . .Yes. 
Q. Did he have any other tools there f 
A. vVell, no, not that I know of; no, sir. 
Q. ): ou say you gave him permission to get the pliers? 
A. Yes, sir. 
Q. Then what did he do f 
A. He left. 
Q. How long lrnd 1\fr. Parker been in your e111,ploy up to 
that time,, approximately'¥ · 
A. From :May 1, 1945 .. 
Q. The contract which 11as been introduced in evi«;l~nce by 
Mr. Gellman states that he, the said employee, shall and will 
commencing from May l, 1945; diligently nnd faithfully serve 
the said company as manager, optical dispenser, and shop 
man of the said company. · 
Did Mr. Parker diligently and faithfully serve you from 
May 1, 1945, dming; the period from 2\foy 1, 1945, to N ovem-· 
her 261 · 
A. No, sfr; he did not. 
Mr. Gellman: That is a question for the jury. 
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The Court: The witness can testify in what manner he 
served bim. Gentlemen of the jury, you will dis-
page 161 ~ regard tlJe answer of the witness just given. 
Q. vVas Mr. Parker performing his duties in accordance 
with the terms of the contract during the period he was there'? 
Mr. Gellman: Objection. 
The Co11rt: Objection sustained. 
Q. Did Mr. Parker fix the glasses and prepare the glasses 
in his shop according- to the termg of his contract, Dr. Rudliu? 
A. There were occasions when we had to take-
The Court: That is stricken out. 
Mr. Gellman: Of course., I objected to it. 
The Court: I have stricken out that testimony, gentlemen. 
Mr. Emroch: \Ve except, if Your Honor please, to the 
a.ctiou of the Court in not admitting this evidence. That mat-
ter is set out in our grounds of defense, if Your Honor please. 
Thij Court: You can ask this witness, as a basis for his 
difwhllrge, in what respect did irr. Parker fail, if he did fail 
at all, in complying with tho terms of his contract. 
Q. All right, D1> Rudlin, answer that question. 
A. Well, as far as his work was concerned, when he first 
came down from New York there a re a couple of 
page 162 ~ things 1 wanted to get straight. \Ve didn't send 
for Mr. Parker. l\fr. Parker telephoned Miss 
Scheer-
Mr. Gellman: If Your Honor please, that is not responsive 
to the question. 
By the Court : 
Q. Did you mu.lershmcl the question? 
A. No, sir; not if I am on the wrong track. The work was 
unsatisfactor~r in sonw instances on cel'tain types of work. 
Optional work runs in different types. On some certain types 
i.t was unsatisfactory., and on an occasion or so I spoke to 
M:r. Parker about it, and his statement was, and the result of 
our discussion was, that he wa~m 't a zyl man. That meant 
he conldn 't do certain types of shop work. Vl e took almost 
all the zvl work after that and sent it ovet to Southeastern 
Optical Company, and they did the zylonite frames and lenses, 
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because he wasn't qualified to do that-I wouldn't say wasn't 
capable of doing it, but anyway he did not do it in a satis-
factorv manner. 
Q. How long did you keep him in the employ of your com-
pany after tba t occurre:µce? . 
A. ,v ell, I would say from the beginning he didn't do the 
work satisfactory. He said he would improve as ~e went 
a]ong because he had been awa~ from that work 
The Court: He was not called upon to do it satisfactorily, 
but was called upon to do it, or do such work as 
page 163 } he contracted to do. 
Q. Did you discharge him because he was not doing the 
work properly? 
A. No, sir. 
The Court: Then that is irrelevant. 
Mr. Gellman: All that should be stricken out. 
Mr. Emrocb: The plaintiff bas testified that he did the 
work satisfactory. "' e are trying to contradict the plaintiff 
in that statement, and this is not for the purpose of showing 
be was discharged for that. I think we have a right to put 
this evidence in for that reason, not for the purpose of show-
ing he was discharged because his work was unsatisfactory. 
The Court: That testimony is ruled out. 
Mr. Emroch: Exception noted, Your Honor. 
CROSS EXAMINATION. 
Bv Mr. Gellman: 
· Q. You didn't g'ive· Mr. Parlrnr a chanee to discuss whether 
these charges were true or not, did you! 
A. I didn't discuss anything with him. 
Q. You clidn 't even given him an opportunity to deny it., 
you just discharged him? 
A. He could have denied it, but he didn't. 
page 164} Q. You didn't give him an opportunity, did 
vou? 
A. I sat there for fifteen minutes while l1e got his things 
tog-ether, but he said nothing. 
Q. Didn't you say you didn't let him talk, you told him 
vou didn't want to discuss the matter with him? 
· A. That is right. 
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Q., So isn't .it' a fact you gave him no opportunity to deny 
it to you t 
A. Well, no, that isn'~ true, because he could have denied 
it then in the time he was g_etting his stuff together. 
Q. In other words, he could have insisted on pressing you,, 
following you around and insisting on discussing it with you-
aft~r you told him you didn't, want to hear anything 1 
A. I was sitting there in ·a ·cµair .. 
Q. You said you didn't want to· talk to him. You told him 
that,. didn't you! 
.A. That is right • 
• Q. When a patient comes into- 01w of your offices, the office 
sends the patient to you for an examination, and you ex- · 
amine the eyes and then seBd the prescription back. .The 
patient has to come back to Mr. Parker with the prescription 
to have it filled, doesn't he Y 
.A. If the prescription came froni Mr. Parker he would 
natural.ly go back to him. 
Q. Go back to him to have it filled! 
page 166 ~- A. Yes, sir. 
Q. So Eleanor Johnsonand any other customer 
would com~ back in the normal course of· events whether she 
were asked by M:r. Parker to come back or not., isn't th.at 
correct? 
A. Well, he: asks them to c·ome back .. 
Q. And he asks all patients to come back! 
A. All of his. . 
RE-DIRECT EXAMINATION-
By Mr. Emroch: 
Q,, Who wM· present with you that afternoon when you 
went up there 1 Did yon testify to that f 
A. Yes, sir; 1\fr. Garian. 
Q,, Did you tell Mr. Parker when you said to Mr. Parker,. 
as you testified here in answer to Mr. Geilman 's quc~tion,. 
did yon want to discuss the matter with him, did you tell :Mr .. 
Parker to discuss it with anyone else who was present that 
afternoon t · · 
A. Yes, I said if he wanted to <;Iiscnss it he could discuss 
it with my attor:Q.ey, Mr. Q:arian. · 
Q. Did he have any discussion with Mr. Garian t 
A. No, sir ; l1e did not. 
Q. Did he attempt to have any discussion with l\fr. Garian ! 
S. K Huclliu., etc., v. Lawrence Parker 
S. E. Rudlin. 
129 
A. No, sir. 
page 166 ~ · Q. Did Miss l\Iarikin report to you what she 
· has testified here today¥ 
A. Yes, sir ; she did. 
Q. Do you recall when that wast 
A. It was about one or two, days before she left in June, 
and I told her, as she has testified-
The Court: Don't say what you told her. 
Mr. Emroch: A conversation between an employer and 
an employee; if Your Honor please'? 
The Court: ·when it is iu connection with the relations of 
another employee, it is not admissible. 
Q. The day that Miss Mankin left, did she call yot;i on the 
telephone ¥ 
A. No, sir; slle left without any notice. But she· came back 
in December to tell me why she left. 
Mr. Gellman: If Your Honor please, I object to that. 
The Court: Came back in December and told him why she 
left. That is long after this occurred. 
By the Court : · . 
Q. Dr. Rudlin, did yon make any further investigation with 
the respect to the accuracy of this report this colored woman 
made to you? 
A. I don't know what further investigation I could have 
made .. I URked two people whether they thought 
page 167 ~ she was telling-
Q. I am not talking . about tha't, what they 
thought about her. Did you make any investigation as to 
whether or not her statement was true 1 
A. I didn't know of any further investh>;a tion to make. 
Q. You had the staten'lent fr'om one side that it was true, 
and another statement that it was not true. Did vou make 
any further investigtaion to determine which was right? . 
A. He didn't deny it to her, thoug·h. At least, that waH . 
what she told me, that l\fr. Parker .made no denial of it. 
Q. Miss Scheer said here today he did. 
A. No, sir. 
Q. Didn't she say that he said "You all are trying to frame 
me"? · 
A. Oh, well, if tliat is construed n::;; a denial. 
Q. Don't you take that to be a denial? 
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A. ,v ell, I thought you meant tllat he said no, it wasn't 
true. He did not say at any time "No, it isn't true". 
Q. So you didn't accept the statement that he made that 
he was being framed f 
A. No, sir; I did not. 
Q. You didn't gccept that as a denial, you didn't accept 
that as a denial on bis part j? 
~I\. No, 8ir. 
Q. You didn't conclude that as being an ad-
page 168 ~ mission f 
A. ·wen, I didn't think about from that angle 
u.t all. 
By Mr. Emrocb:. (Continued) . 
Q. Why did you send Eleanor Johnson to 1\[ r. Garian 's of-
fice, your lawyer? 
Mr. Gellman:· Objection. 
The Court: ·what was the question? 
Mr. Emroch: "Why did he have Eleanor .J olmson sent to 
his lawyer's office, Mr. Garian? 
The Court: I do not believe that concerns the Court or 
the jury why he sent her there. 
Mr: Emroch: I think that is in keeping with the Court's 
line of questioning. in asking tb.e witness what investigation 
he made. I have a right to ask him that question, I think, 
to show why be sent her there . 
. The Court: I asked the witness what investig·ation he made. 
By the Court: 
Q. Did Mr. Garian make any further investigation, as far 
as you know? 
A. He talked with lier. 
Q. Did he accept the w·oman 's statement? 
A. Well, you will have to ask him that question. 
Q. I can't ask him that unless he goes on the witness 
stand. 
page 169 ~ A. Then I can't answer it. I don't know 
whether he did or did not. 
The Court: I believe that answers your objection . 
Mr. Emroch: Exception, if Your Honor please. 
The Court: Tlrnt doe~ not concern us. 
Mr. Emroch: Exception to that, if Your Honor please. No 
further questions. 
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B:r Mr. Gellman: 
'Q. During October, I believe, may be September, Mr. 
Parker.had permission to go to New York, did he not? You 
:gave him permission to go to New York for two days, did 
you not? 
A. I think so. 
Q . .And did you tell him while in New York to go and look 
for a joM Did you make that statement to him¥ 
· A. Yes, sir. · . 
Q. And Mr. Parker made what reply, if he rep~ied to that 
:statement f 
A. vV ell, the reason I asked him that was because he was 
dissatisfied-
Q. What ,vas his reply'? . 
A. He didn't make any reply as I can remember. 
page 170 ~ By Mr. Emroch: 
Q. vVhy did you ask him that? 
A. Because he seemed dissatisfied with his job here. 
The Court: One second. vVhat was the question and what 
was the objection! . 
Mr. Emroch: The question was about seeking another job 
in New York. 
Mr. Gellman: And I objected to that, if Your Honor please, 
because it can only be a self-serving declaration. 
:Mr. Emrocl1: Counsel· has opened the way, if Your Honor 
please. . 
The Court: Objection sustained. 
J\Ir. Emroch: Exception noted. 
The Court: I thought it was your objection. 
Mr. Emroch: No, I was asking the question. 
The Court I thought you objected to his question. 
l\Ir. Emroch: No, sir, he asked him if he didn't seek an-
other job in New York, and then he asked him whether he 
did seek another job, and then I asked him what was his rea-
son for seeking another job in New York. He objected to 
my asking· him what his reason was for seeking a~nother job, 
you see. 
A. (Continued) I didn't tell him to seek an-
page 171. ~ other job. I asked him if he wanted to, because 
of his past actions-
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By the C'ourt :-
Q.. When was that 7" 
A. In September sometime. See111ed to be g~ttfng dis·satfs:-
fied witk his· job. I didn't tell him to seek another jo:~. 
Q. If he was not qualified to .do the work he was under-
taking to do., you as a. doctor sent prescriptions for glasse~ 
for him to make and fill? 
A. Yes, sir. 
Q'. Would you have sent your customers to an incompetent 
person? 
A. I djd not send a:ny to Mr. Parker .. · 
Q. To fix glasses! 
A. No, sir; I sent none to him. 
Q. Didn't you send this colored woman ta himf 
A. No, sir; he sent her to me. 
Q. Then you toqk the prescription for the glasses r 
A. That i:s- right. 
Q. And then when you prescribed tile glasses you sent hc1~ 
l>ack to llim f · 
A. Yes, sir. And she was to bring·· the gfasses back to me-
to be checked to see· if they were made righL . 
Q. Did she bring them back? 
' .A. No, sir, she· did not.\ 
page 172 ~ Q. You sent the prescription fo tlie place tliat 
· you ran yourself to· have the glasses made 1 
A. If they came from that place; yes, sir. They were sent 
back to· the same place, you $ee. 
Q. You w011ldn't ha:ve sent them to a pIMce to have the 
glasses made unless you thought it was to be done in a com-
petent manner, would you 1 
A. There were some instances in which glasses were made 
over, and I have a note from Mr. Parker. 
Q. There we-re· not made over glasses, as· I understall(I,. 
they were new? . 
A- That is right. A new pair of glasses could be made 
wrong. If I checked them and they did not check ~orrcctly I 
had· liim make them over. I have a note from him showing 
he was asked to make l?everal pairs over again. 
Q. You sent your cnstomers to l1im 1 
.A. No; sir; I examined the patient or patients that came 
from him. · There is a difference there. I did not send any 
of my patients to him. . . . 
Q. Whe:re did you send those Y 
A. They were allowed to p;o anywhere they chose to get 
their glasses, and one time I had to-
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Q. Are you in the business of making glasses? 
A. Of examining and prescribing; yes, sir. 
Q. And making glasses, too, weren't you? That 
page 173 ~ is what the name indicates, it was part of your 
business to make glasses f 
A. Yes, sir; but-
Q. And then you didn't send your patients to your own 
shopt . 
A. I did not send them to Mr. Parker. I sent them down 
to 608 if they bad no place in mind to go. 
Q. And then the mechanical part of it was sent from 608 
down to 2161 · 
A. Not always, some of it. 
Q. But frequently f 
A. Yes, sir. 
]\fr. Garian: If Your Honor please, I think that is. the de-
fendant's case. All of the evidence is in for the defendant.· 
However, I would like to make a motion at this time with tho 
jury absent. 
The Court: All right. 
A Juror: If Yom· Honor please, I would like to ask the 
Doctor a question. 
By a.Juror: 
· Q. After this colored gfrl was sent up to you to have her 
eyes examined, did you send her back then immediately to 
Mr. Parker that day, or did you send the prescription around 
there later? 
· A. No, sir; she was given the prescription just 
page 174 ~ as all of them were, and of course she went back 
to Mr. Parker because she had already left a :fiv~e 
dollar deposit on her new g-lasses that she was going to get, 
but she Imel the prescription. I dicln 't send it around there. 
Q. In other words, she left your office and went from there 
back to 2161 
A. Yes, sir. Had she wanted to, she could have gone any-
where else, because she had her prescription. J\Iy work was 
done up until the time she brought the _glasses back to be 
checked, and I finished the examination. 
Q. I was just trying to clear up the question in. my own 
mind. I know it is confusing. 
Bv the Court: 
· Q. Did you ever send her a bill for your work? 
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.A~ No, 'sir:· \: '. ,, · :· ·; ::· · ::_, 
· · Q.· How were.you to be paid? ) ·.,_ . ·. · · .· , . . , 
· A.. Well, if you will look aJ the books you ~vill find that 
the pla.ce never made enough pio~1.ey · to pay me ~i:iything. It 
lost money. In other woi:ds, sir, 1f ,thei;e hacl been a profit at 
the end of the year I would have gotten it. 
· .Q. You ·mean under the ar.rangem~nt ~h.at ·you had .with 
(the· OpticaJ Company patients that they wei·e sen:t to you for 
· pr~scriptions:-:-.. . . , 
A Y 9 • • • • • • , . es,..s1r ... · ,·. . . .,·. , , · , :. , , 1 ••• , , .- ·,·11· ,, . 
I_ . •.:. . ·. · Q. -patients that We:t•ef S~Ut' to· tOU · l&r: 'pre-
•·. P{lge 175 ~ scribed glasses made th~ir ·p~yments througli the 
· · ·: :·.· . Optic-a\ Company and not to 310U'1 
A~ -That is right,· sir. · . . · 
· Q. So that the five dollars that she put there was your 
five· dollars 1 
A. NP, sir; went to. the Optical Company .. 
Q .. _The Optical Company was yours? 
A. Yes, sir. , ·,: . ; =. 
. Q. So· that the five dollars was· y<mrsl· . 
. . A., Well, if it had ever been a pro.fit I would have gotten it.. 
, ·: · ~ut · th~re never was n profit,· ., · · · · . . 
·. ·.'.:Q:. Scf that the way the thing was handled' was that a pa-
tient, or a: customer, or whichever you call them, seeing this 
sign Adams Optical Cop1p~ny, would ·walk in, and needing 
glasses would go to the pe-rson in ·charge of tI1at pl~.ce,, and if' 
their eyes needed glasses,. or. wen~ such their .glasses. ;needed 
adjustment, they wer~ sent to you,. and you· in ·iurn,, ·they 
having come from there, you s~nt ·them hack-is· that ri'g·bt?· 
A. I gave them the prescription and they toolt it back with 
them. · · 
Q. "\Vas the collection· of the first five dollars fn accorcl--
attce with your p;eneral directions? 
· 'A. I am afraid I don't understand . 
. .-Q .. .Q£ making ~ cleposi~ befot·e they came to ·,you 7 .. 
· A. No, sir: I badn 'l given any insti1uctions as· 
. page 176· ~ to the deposit, or what depo~it should be made. 
. · · ·o.- Suppose they had come fo· you- an~ gotten 
y9ur pr~scription qnd then go to some other· optical store· 
for glasses. How w01ild you: have gotten your money 1 
A. We would ham lost the entire sale. In fact-may I 
make this statement~? · . · 
Q. Isn't there some reason for taking· tlie five· dollars in: 
advance? 
I; 
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A. Miss Scheer, yoµ know, o.p~rated 608..: She never _took 
any .. deposit .w~at~~e,~er. from her P.ati~nts, before the: ex-:-
amination. Mr. Parker -did. · It- ,vas his idea. I didn't tell 
him to. -· · . · · 
Q. It: w~s his idea . to h1sure .. r.eceiving compensation for 
which y9u a;nd' he ui) tc> that time: had not arranged .. In other 
word~, that was the innovation he brought there T 
·' ~. · A. Yes, sir; yo~ ~~~}d ~ay ~hat 
By :Mr.:. Gellman: 
Q. I:ri the charge _for the. total -work, for the glasses and 
everythµ:tg, as- a niatter., of fact wasn't there a seven or ten 
dollar. charge. 'adde.d f<k your. examination? 
A. Was it_ separated 1 · · · · 
. Q." No, -if .a· man, if_ 1a pati~ut ~ad. a .cl~arge of twenty-five 
or. thii1ty dollars.for a. pair of glasses, 'didn't that'twenty-:five 
or thii'ty .-dollars include seven or ten dollar charge for yout 
. . .. _ . examh:i.ation ·of th~ patientf ·· 
·page 177 } A. V\7e never: corisidei·ed a charg~ that way-
. ; · Q. I am. not asking you that, I am asking you 
't11e dire(}t :question? . . ·. . ,· . . 
A. ·No; it did not. 
Q. Did noU 
A.- Because the. price. was lower than tp.e price . of the 
glasses alone. Tl1e· price of the examina.tipn and ·the glasses 
was lowe_r than the pt·ice of the glasses alope 'Y'ithout an ex-· 
amination in any other optical store in town~ · , : 1 : _. . 
· Q: In other words, you didn.'tJnake; a:~y c_ha~rg~, you.d1cfu''t 
receive ~my charge, or· 111~ke :aniyt_, _:;_.: · · · ·- · · · 
--·-A.· That- Is right. ·1 • 1" • • 
.-.Q. -Y.ou. didR't n_rnke- any charge·.for the .examin~tion? 
A. Tbat is right. · · · · · _ ·' 
Q. It was no such charge included? 
A. That is right. 
Bv- ·Mr. -Emroch: . 
'Q. When did you close your optical business ~t 216: East 
Grace Street? · , · .' · ' -... :_ · 
A. November 26t11. 
: · Q. ·Why did you close it N:' o,vembe.1~. 2~,. 1945 ! 
·A.· Had no one to operate it. · 
~ Q: -Had Parker ·stayed there -would- you have continued! 
your optical business at 216 East Grace Street? , ) ·· 
A. Yes, sir. That was the arrang·ement .. 
Witness stood aside~ 
.,r 
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page 178 ~ Mr. Gellman: I would like to put Mr. Parker 
on. the witness stand. 
Mr. Garian:. I would like to make a motion, if ·Your Honoli. 
please. 
The Court: Gentlemen of the jury, please retire · to the 
eonidor, please. 
Jury out .. 
Mr. Garian :. If Your Ho1rnr please,. with alI due respect 
to Your Honor's knowledge of the law and judgment and so 
forth, I want to make a motion 11t this time that you declare 
a mistrial and discharge the· jury, on the grounds that Your 
Honor indirectly intimated that Pr. Rudlin 's judgment was. 
not sound, after you had propounded the question to him 
"If you· thought that Mr. Parker was not qualified as a man 
to work for you down there why did you send your patients 
down there", and the further question you propounded to 
him was "What did you get out of the examinations when 
the patients came down there". 
Those questions propounded to you reflected upon the judg-
ment of Dr. Rudlin as to whether or not he acted in a sound 
and prudent manner in discharging Mr. Parker from bis em-
ploy. And I think it was highly prejudicial. i 
page 179 ~ think Your Honor would not have done it inten-
tionally, but I think it was done and had that 
effect indirectly. I want to make that motion at this time. 
The Court : Motion overruled. 
Mr. Garian: I want to except to it for the reasons stated. 
The Court: Bring the jury in. 
·Note: At this time the jury returned to the courtroom. 
Jury in. 
LAWRENCE PARKER, 
the plaintiff, resuming the witness stand in rebuttal, testi-
fied further as follows: 
DIRECT EXAl\HNATION . 
. By Mr. Gellman: 
Q. Mr. Parker, you have heard Dr. Rudlin testify that no 
amount was added to the total price of· the g-lasses for his 
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examination. \Vill you please tell the jury what the arrange-
ment was, how it was actually d~ne, what was done there? 
A. I will be glad to. A party' ·would come in for glasses, 
ask for glasses, and we 1vould ta~rn a deposit of five dollars, 
or whatever money we could g'.et.: Some of them less. Sen.t 
them up after called Dr. Rudlin on the 'telephone 
page 180 ~ and making .an appoint:i;nent for t~~ party. If 
that party ·did not ge.t to Dr. Rudhn's office, or 
didn't come back to anyone in th~ office or to me, with the 
prescription, that five dollars \.vas put down as an examina-
tion fe~. ...i\.lso, if they di4 c~¥1e hack with tµeir prescription_ 
1ve. would q~ote them the price of the glasses plus the ex-
mrtination cost. 
Q. What was that cost added on to 1 
A. You mean the amounU Q. Yes. 
A. From seve1~ to t~~I dol~~rs per glass. Per set of glasses. 
Q. That was done with Dr. Ruqliu's knowledge? 
A. Definitely. Iii fact, it was his instructions. They did 
it in the· other office also~ In f'act, if you look at the ·records 
yo~ will se~- · 
The Court: D.o not argue the case. You have your lawyer 
for that purpose. · · 
.Mr. Gellmaµ: That is our case, if Your Honor please. We 
rest. · 
·witness stood aside. 
The Court: ls that all of tlW ~~st~m~my? . 
Gentlemen of the Jury, the Court will take up 
page 181 ~ the matter of instrwHions at this time in ch&m-
bers. · I g·ive you ·q1e usual caution not to falk 
to anybody about this c.ase or permit anyone to talk to you 
aboutit. · 1 • · ' 
· Note; At this time Coµrt and counsel retire to chamb~rs, 
wh~Te · the objections and ~xceptions to the instructions 'are 
plac:ed ~~ the transcript in. the abs~n,ce of the jittry, viz.:. 
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OBJECTiONS ANP: :¢'xcE.PTI0NS TO THE 
INSTRUCTIONS . 
• 1:Mr. Einr~ch: . Co~nsel .for the ,def.enda.nt. o_bject a11d except 
to. tbe action of the C.ourt.. in givi~1g Instruction No. 1 for 
the· plaintiff 011 th~ following g.rounds: : : .. 
. That -it sbquld. not include any ref ercnce to . cash receipts 
at 216.East Grae~ Streot after .November 2G, 1946., . . 
Couneel for the defendant. object and except to the. action 
. . _ · ol the Court in .. g_ivjng instruction No. 2 bccau~e 
page 182 ~ it should not have incliided the cash receipts. f<;>r 
· both stores, it sh~uld have only inclqdecl the c;ash 
receipts of the store at 216 i East Grace Street, Richmond; 
and tbat it should have included an. offset of the amount of 
money earned by the plaintiff after h·is discharge in any 
other emplqyme,1t or busi~ess. , . 
·. Counsel for th~. defendant object and except to the action 
of the Court in giving- this. Instrl,lctio11 No. 3 for the. 1~eason 
it! merely tells the jury that ,the earnings of the plaintj,ff from 
his·· grocery business a re not to be taken into consid~ration 
with reference to salary and commissions accruing· prior to 
his di$charge. The defendant was entitle.cl to huv.e included 
in this instruction· the fact that the earnings of the plai•ntiff 
after he was discharged should have been in, mitig~tion of 
all damages claimed in his notice of motion, which included 
his alleged- salary and commissions for the entire period un-
der the date of the contract-that is, from :May 1, 1945, to 
May 1, 1946. . 
pag·e 183 ~ Coun~~l for the .defendant object and except 
to_. the action of. the Court in giving Instruction· 
No .. 4 on the .grounds that it is a. ahifting pf, b1n-den. instruc-
t.ion, and that the. burden never shifts in Vfrg'inia from plain-
tiff to def~ndaut; for the_ further reason that it was not in-
cumbent upon the defendant to produce satisfactory evi-
dence that the plantiff 's discharge was justified. The in-
clusion of the word "satisfactory" made the instruction er-
roneous; and also that the: last'° sentence. of the instruction 
was highly prejudicial to the defendant in that it emphasized 
to the jury 'the fact that the defendant could nof discharge 
the plaintiff unless he was absolutely certain of bis right to 
discharge. · 
Note: The foregoing, pages 165 through 167 are all of 
the objections and exceptions to instructions given, as noted 
by counsel for the defendant. 
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page 184 } Note: .Here J:>eg{1i .¢lefendant's: objections a~d 
. . . exceptions to the Court's refusal to give certain 
instructions.. 
Mr. Emroch: Counsel for the defend~nt object and e~cept 
to the refusal of the Court to g·i ve Instruction No. 1 (Re-
f used) o:ff~.red by .~he defendant. lt should have been given. 
The instruction <;.orr~ctly i;,tates the iaw, a~d. the jury should 
have been instructed as to the plaip.tiff) ,ailure to perform 
his duties in a diligent and faithful manner. 
We furtp.er object i and. except to t~e action of the Co1;1rt 
in its refusal of Instruction No. 2 (Refused) ~n behalf _of the 
defendant. This instmction should have been given the jury 
for it proper~y.: in~truct~d tbe·jury ~s to_ •. the implied duty 
which the plaintiff owed the defendant under the contract, 
which duty and duties are always implied from the associa-
tion of employer-employee. . , 
page 185 } W ~. al~o object i and except to tpe ~ction of the 
Court. in. its refusal of Instruction No. 6 (Re-
fused) because the· jury should have been .permitted to pass 
-011 whether the plaintiff exercised reasonable diligence in 
procuring other employment. . , 
. We further object and except. to the Court's refusal of 
Instruction No. 7 (Refused). This .instruction should have 
been given for. the reason that the jury. should have passed 
upon the question as.to what was contempl~ted by the parties 
in regard to cash. receipts received. by Adams Optical Com-
IJany, and whether it was contemplated by the parties it was · 
to be restricted to 216 East Grace Street. , 
Objection m1d exception is further noted iii the Court's 
refusal of Instruction No. 8 (Refused) in that the jury had 
a right to take into consideration all of the evidence. which 
was before it in regard to the failure of the plaintiff to prop-
erly perform l1is duties, even though there was not an imme-
diate reason for his discharge. 
page 186 ~ Note: Here ends all of the defendant's ob-
. jections and exceptions to instructions refused the 
defendant. 
Note:· At this point Court an<l counsel return to the Court-
room, viz: 
Jury in. 
The Court: Gentlemen. of the jury, the Court now has the 
instructions readv to be delivered to vou. The Hour is five 
minutes afte·r sii Counsel have agreed to limit their argu-
ments to twenty minutes a side, and the Court is now going to 
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leave it with you as to whether you desire to remain over 
here longer to hear and conclude iliis ·case this evening_, or 
whether you prefer to come back in the moTning a:.t t~n o. 'clock. 
Note: After some discussion it was decided that the jury 
hear 'the case through at ·this· time; viz:: 
The- Court:' Gentlemen, since you pref er to stay 
page 187 ~ the Court now gives you the· following instruc-
. · tions, and they a:re : . 
Note: The Court now reads to the jury the· following· writ-
ten instructions: 
INSTRUCTION NO .. 1 ( Given plaintiff) .. 
The Court instructs the jury that if they b~lieve· fi·om the~ 
evidence that the plaintiff was wrongfully disc.barged before 
t.he 1st day of l\:Iay, 1946, the defendant's liability to the plain-
tiff for such breach of contract is the amount which the plain-
tiff would have been entitled to receive under the contract 
to May 1, 1946, the expiration date of the conh'act. This-
amount is the sum of $75.00 per week plus 5ro of the cash 
receipts of the two stores from :May 1, 1945, to November 26,. 
1945; and of the 608 E. Grace Street sto_re from November 26, 
19.45, to May 1, 1946., and. of the cash receipts which would 
have been made by the 216 E. Grace Street store from No-
vember 26,.1945; to May 1, 1946, had it continued in the optical 
business ; after deducting from said c.ash receipts the suin 
of ,$75.00 per week fo1:' 52 weeks.. From this amount so arrived 
at should he deducted such amou~t as shown by the evidence,. 
as the plaintiff earned between November 26, 1945, and May 
1, 1946, together with tlle sum of $75.00 per week as was paid 
the plaintiff during perfod .May 1, 1945, to N ovem-
page 188 ~ her 2~, i945. 
. INSTRUCTION NO .. 2 (Ghrcn pla_intiff} .. 
TI1e Court instructs the jury that if they believ~ from the· 
evidence that the plaintiff was rightfully discharged by the 
def.enda11t before the l;;;t day of :May, 19.46.~ the plaintiff is 
nevertheless entitled to recover from the defendant under the 
contract between the parties a sum equal to five per rent of all 
cash receipts of the defendant from both stores operated by 
him over and above $75.00 per week for the pel'iod from ~fay 
1, 1945, _to the date of the plaint(ff's dis~harge on N ovembe'r 
26, 1Q45~· . 
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INSTRUCTION NO. 3 (Given plaintiff). 
The Court instructs the jury that tpe net earnings or profits 
of the plaintiff from the g-rocery business conducted by him 
and his wife are to be taken into consideration only with ref-
erence to salary and commissions which accrued under the 
contract after November 26, 1945, the elate of the plaintiff's 
discharge. 
INSTRUCTION NO. 4 (Given plaintiff). 
The Court instructf:I the jury that the burden is on the plain-
tiff to prove his case by a preponderance of the evidence. The 
Court instructs tlle jury that the plaintiff having 
page '189 ~ produced liis contract of employment and having 
shown his discharge by the defendant it then be-
come incumbent upon the defendant to produce satisfactory 
evidence that the plaintiff's discharge was justified in fact. 
The Court further instructs the jury that even though the 
defendant believed he had reasonable c~use to discharge the 
plaintiff yet if in fact such cause did not exist and was not 
shown to be true then such discharge was unjustified. 
INSTRUCTION NO. 3 (Given defendant). 
The Court instructs the jury that if they believe from the 
evidence in this case that the plaintiff did conduct himself in 
an indecent, discourteous and improper manner towards the 
customers and employees of tlle defendant, and that such in-
decent, discourteous and improper conduct was calculated to, 
or had a tendency to prejudice, injure or damag·e the def end-
ant in his business, that then the defendant had the right to• 
terminate the contract of employment and to discharge the 
plaintiff. 
INSTRUCTION NO. 4 (Given defendant). 
The Court instructs the jury that tbe burden of proof is on. 
the- plaintiff to prove by a preponderance of the evidence: 
· 1. Every fact essential to place upon the de-
pag·e 190 ~ fendant liability in this case, and 
2. Each and everv item of his c-laim for dam-
ages., and unless the jury shall lJelieve from the evidence that 
the plaintiff has sustained that bmdcn, as to any item then 
they should find for the defendant ns to such item. 
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INSTRUOTION NO. 5 (Given defendant). 
The Court instructs·the jury that the damages in this case 
cannot be presunxed or ·arrived at-·thrdugh surmise· or conjec-
ture; and must ·be establi'shecl by ·satisfactbry evidence. 
:• I : , • • !' 
Note: ~ollowing the reading of the foreg·oing instructions 
the case was argued by counsel, whereupon the jury· retired 
to the jury room, later upon being brought in stated as fol-
lows: · · · · 
.A Juror: Your Honor, \ve are faced with a problem of 
trying· tb do som~ figu1~ing and not ha viiig any base· figute.s to go· on. · · 1 • 1 · : • 
;: 'The Court: What figures? 
4·-Juro1~: There was a paper exhibited shmdng· how much 
:money had been paid· to M1:. · Parker ·up to the tirlie ·of-dis-
cfbarge. ·The!e is another exh~bit that showed what· tpe· store 
Haq done, what business the store had done·, up to t11e· time of 
:, ;, ' : · discharge.· · · 
page 19+ ~ The Court: All right, gentlemen. You can 
1 :figure that. Y 01i can'. :figure hfftv many days that 
is and divide by seven to get your number of weeks, and multi-
ply that by- · 
~ '7"uror: That can be calculated, hut without having some 
record· of business -tµat ·was done by the sto,~e prior to its 
cfosin9 that o~her figure caiinot be calculated. 1 ' • 
•
1
'1\fr1• ·Gellman: The boolrs are here· .. Yo11r Honor. 
The Court: The books'wete here.· Th'.<: Court made a memo-
randum of the:statement made hv-1\Ir. Parker. 'Is it satisfac-
. to~ r spo\l~d give ~hat -~gure 1 I1 it' satisf~ctory those figures 
~·lfould be· ·given to the Jury f . 
:i 1Mr~: Emroch: It suits ·me, sir. 
The Court: The figures that I have, cash receipts for the 
608 East Grace ~treet store from :May l, 1945, to May 1, 
1946- ' . · . 
Mr. Emroci1: · They clidn 't =want that. l understood they 
wanted: it to N oveiuber, 1194;5-td the date of ·discharg·e. · 
The Court:·' I am tryin:g to· ~ive them all of the figures that 
they may have use for. I think if my figures are correct that 
:figiire was $16,520.~~. · . · · · . 
l\fr. Emroch: That is right, sir. 
page 192 ~ The Court: And cash receipts for 216 E. Grace 
1 
:. · · Street from Ma~T 1, 1945, to N ov()mher 26, 1945, 
$5,313.05. _ . · 
. Is that in accord with yot1r figures f 
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~Ir~ Emroch; Yes, sir.. 
The Court: • And for 216.IDast Grace Street from 12-22-'45-
Mr. Emroch: You ruled that out. These tig~ur.es you· rnled 
out by your instruction. 
The Court: Iappreciate that. I am going· to tell them about 
that. · . · 
-to 5-1-'46., that would be during the period in which it 
was not operated as an optical ·business and··therefore I don't 
.think the figure that I have ought to be considered by ·you, 
because that is in some other line of business. But you can 
form your own estimate from what· was, done during the p're-
~eding period'frpm May to Novembe1· as ·to what might have 
been the :profit or probably was the profit for tha remainder 
. ,of the year. ,vhen I say profit; I mean cash receipts. '· · · 
I have a separate item here of the cash receipts on 608 East 
Grace Street from May 1, 1945, to November 26, 1945, as being 
$10,232.12. Did you get those 1 Is there any ob-
page 193 } jection· to the Court having· given those· :figures to 
the juryf · 
Note: Both counsel a}1sw~~·ed in ~he n~gative. 
Mr. Emrocb: That is all dght, if that answers the question 
of the jury. · 
The Court: Does that answer your question, gentlemen? 
A Juror: That does. I just thought if they had the amount 
paid to Mr. Parker up to the time bis employment ceased ivhy 
then that would save a lot· df :figuring;· he.cai1se· you ]1ave :to 
go back to the 1945 date to get it. · ' 
The Court : I think that was figured on the basis-
Mr. Gellman: Twenty.ieight weeks ::1t $75.00 a· week. He 
was paid that. He didn't g·et the two. · · ' · · -
Mr. Emroch : Thii-ty weeks ·would be $2,250.00 less $150.00. 
The Court: If ·you believe that he is entitled to compensa-
tion for those two weeks,. that is a 'thing ·you' may take into 
consideratiou. All of that is based of course upon whether 
or not the plaintiff was wrongfully dischar~ed. 
Note: The jury now retires ag·ain to the jury room, later 
retm:ning to the Courtroom, viz: 
page 194 } Note: The jury now returns the following 
verdict: · · 
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'' For the _plaintiff-
vV e the jury on the issue j_oined find for the plaintiff and 
assess. the damages at $2.,601.70 .. 
(.Signed) J .. ~TUART DA.VlS .. "' 
Note: At this point the jury is discharged with the thanks. 
of .. the Court, whereupon. counsel for the defendant make the, 
following motion : 
Mr .. Garian: If Your Honor, please,. I want to make a mo-
tion to set aside the verdict of the jury on the· grounds tbat 
it is contrary to the law and the evidence. 
I want to renew my motion to set aside the vercfict on the. 
grounds that I made earlier in the trial as to your remarks. 
to the questions propounded to Dr. Rudlin, which were we. 
think prejudicial to the defendant and retlected indirectly 
yom! opinion as to the soundness of the judgment of Dr. Rud:-
lin. . 
We would like to be heard on that motion, if 
page 195 ~ Your Honor, please~ 
· The Court: Then I will see vou tomorrow 
morning, gentlemen. .. 
Mr .. Uadan: I would like to have the record prepared so 
we could know exactly what the evidence is· in the case,. and 
so forth. 
The Court: I think the evidence can be recalled sufficiently 
clearly., 
To continue these motions until the picture passes out of 
the mind of the judge makes it much more difficult. I will 
make it Friday morning. 
Mr .. Emroch: If Your Honor, please, we are in earnest 
about this motion, if Your Honor, please. 
The Court: I think you are earnest about it, and I do not 
raise any question about that at alJ. I am trying to give you 
a da~e when you can have your motion heard. 
Mr. Emroch: We want to have the evidence written, and 
then prepare a brief on the subject and submit it to Your 
Honor together with the record. 
The Court: I will hear you Tuesday morning. 
Mr. Emroch: I do not believe Mr. Edwards can give us · 
the. record by that time. .... ' 
The Court: I am not going- to wait for :Mr. 
page 196 ~ Edwards to write the record. 
Mr. Emro~h: I have a matter before ,Tndge 
Lamb on Tuesday, sir. 
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The Court: Then I will ·hear you :Monday morning at 
eleven o'clock. 
Mr. Emtocb: Frankly:, Your Honor; it certainly does~'t 
give us sufficient time to prepare the brief on the matter and 
l1ear it. 
The Court: The Court is not dependent upon a brief. 
Mr. Emroch: If the Court of cours<.3 fixes that date we will 
have to accept, bitt we woillc1 like to have it extended a suf-
ficient time to give us certainly a reaRonable time to present 
the matter. · 
The Court: I think.I have g~ven yo~1 a reasonable time. ~ 
have given you f~·om today until Monday morning· to prepar~ 
for ~ Jl?.Otion for a new. tr~aL . These motio:r:is oug1=J.t .to be tnlt~~ 
up and passed on while the wb~lematter is fresh in. the min4, 
of the Court, and if the Court hears half a dozen other cases 
in between the time that t11e. jury renders its v~r~i~t ancl th~ 
time the motion is passed on to set it a~ide, it, ~as beco}'.I;l~ 
stale. I prefer to pass on these motions before they become 
stale. 
~1~. Emroch: "\Ye will have to except to the 
page 197 ~ ruling of the Court. . . . , . . . 
The Court: I will give you Monday morning at 
eleven o'clock. 
Mr. GeUiiia:n: : TfoH will s1iit me, Sir. 
. . 
Note: Here coneluctes the transe'ri'pt of the lJeati:tig. . On 
the following few pa!ges are Ttislructions· refused the defend-
ant. 
page 198 f lNSTRUc'TlON NO. 8 (Refused defendant). 
The Court fostructs the jtfry that if fhey believe from the 
evide1.1ce that the .Plaintiff fa~led in any particular in the per-
:formanee of h'iis du'.ties·, e~pte~s &t implied, undey the ~·otttraet 
o'f employtilent, eluting me ter1n ~he'teof, ~rior to hi$ di~fh~rg~, 
and that the defendant lron1r time to time overlooked suefl' 
bte·aehes ~f cluty by tlre' plainfifF with a ~ope for a r~forma-
ti6n by the piain:tiff, th~ defen'darit, in determining w:he'tPlM 
the contraet qf empl~yment sJlt~ll'd be te'ttni'frated; had a right 
to act np'on the pF~in1tiff"s ,ih1ole cohrse of co·nduct. 
INSTRUC'FlO'N NO. 7 (RefuRed e1'efen{1an·f:}. 
'Fhe Coutt in:str~cts· the j11ry fha.t if fliey 'beii!eve f rem the 
evidence that the plaintiff and clefen<lunt contemplated anu 
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so construed the contract of employment by their acts and 
conduct as to embrace only the cash receipts received by the 
Adams Optical Company at 216 East Grace Street, then the 
jury, in arriving at the damages, if any, should consider only 
the cash receipts received at said location. 
INSTRUCTION NO_. 2 (Refused defendant). 
· The Court instructs the jury that every em-
page 199 ~ ployee impliedly undertakes to enter the em-
ployer's service and to· serve the employer in a 
careful, diligent and faithful manner, and to conduct himself 
properly and generally to perform all the duties in~ident to 
his employment honestly and with ordinary care, having due 
regard to the emplo)rer 's interest and business, and if the jury 
believe from the evidence that the plaintiff failed under his 
contract of employment, in any of the above named particu-
lars, then the defendant had a right to terminate the contract 
and to discharge the plaintiff without liability, and the jury 
must find for the defenclnnt. 
INSTRUCTION NO. 1 (Refused defendant). 
The Court instructs tl1e jury that if they believe from the 
evidence that the plaintiff failed to perform his duties in a 
diligent and faithful manner while in the employ of the de-
fendant, then the defendant had a right to discharge the plain-
tiff without liability, and they must find for the defendant. 
INSTRUCTION NO. 6 (Refused defendant). 
The Court instmcts the jury that upon the termination of 
the contract of employment by the defen.dant it wa'8 the duty 
of the plaintiff to make reasonable efforb; to secure other 
gainful employment during the period of the con-
pa:g~ 200 ~ tract existing between the parties to this action, 
and by ordinary means to diligently search for 
~uch other employment, nnd the Court furtller instructs the 
jury that if the plaintiff did not, by ordinary means, seek 
other employment during· the period of the time that the con-
tract was in force, that then to the extent of the wages he 
might have earned had he clone so, the damages are reduced. · 
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Instruction No. 5 (Refused as written Defendant) Amended 
& given as Instruction No. 5 Defendant. 
The Court instructs the jury that the damages in this case 
cannot be presumed or arrived at through surmise or conjec-
ture and must be established by direct a11,d positive proof. 
Note: The foregoing., pages 198 through page 200) com-
plete all of the instruct.ions ref used by the Court to the de-
fendant. 
page 201 ~ I, Haskins Hobson, Judge of the Law and 
. Equity Court of the City of Richmond, Part II, 
Virginia, who presided at the trial of the case of Lawrenoo 
Parker v. S. E. Rudlin, individually and trading as Adams 
Optical Company, before a jury, in the Law and Equity Court 
of the City of Richmond, Part II, Virginia., on the 5th of June, 
1946, do certify that the evidence adduced, together with the 
exhibits offered in evidence, duly authenticated by me, as here-
inafter stated, the objections to evidence, or any part thereof, 
· offered, admitted, rejected or stricken out, the instructions 
granted or refused, and the objections to the rulings thereon, 
any ruling or decision on any other matter or question pre-
sented, and the objections thereto, or any other incidents of 
the trial, as reported in the· foregoing transcript, were all 
before me for consideration at the trial of said case, as set. 
forth in said transcript. 
The original exhibits referred to in said transcript, to-wit: 
Plaintiff Exhibit i-Contract of employment. 
Plaintiff Exhibit 2-Check of Adams Optical Co. 
Plaintiff Exllibit 3-Letter of April 23, 1945. 
Plaintiff Exhibit 4-Lette.r from Garian to Parker of No-
vember 27, 1945. 
Plaintiff Exhibit 5-Statement. 
page 202} Plaintiff Exhibit 6-Telegram from Scheer to· 
· Parker of April 20, 1945. 
Defendant's Exhibit A-Not admitted as evidence. 
liave been initialed by me for the purposes of. identification 
in order that they may be certified and forwarded to the Clerk 
of· the Supreme Court of Appeals of Virginia in pursuance 
of Section 6357 of the Code of Virginia, if required by eounsel. 
I further certify that the attorney for the opposite party 
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was given rea.sonable noij.ce, in writing, of the time and place 
when this certificate would be tendered. 
Given under my hand this 17th day of July, 1946. 
lIASKINS HOBSON. 
Judge of the Law and Equity CouJ't of 
the City of Richmond, Part JI. 
pag·e 203 f I, .Luthe1· Libby, J1i\, Clerk of the Law and 
Equity Court of the City of Richmond, Part Two·, 
do hereby certify that the foregoing is a true transcript of the 
:record ip.: the ~ase whe1~·ein Lawrence farker i~ plaintiff and 
S. E. Rndlin, individually and trading as Adams Optical Com-
pany pefenilant, with. the excepti~~ of the original . exhibits 
nled in evidence and that the attorney of 1·ecord for the plain-
tiff haq due notice of the intention of the defendant to apply 
for such transcript. . . 
I further certify ·that the defendant has executed boncl in 
the penalty of three thou~and, five hundred dolla1·s with all 
.conditions of a ,c;upersedeas bond. 
Witness my hand this 12tl1 day of .August, 1946. 
Fee. for Record $40.00. -
A Copy-Teste: 
LUTHER LIBBY:- .JR., 
Clel'k .. 
M. ~. 1'7 ATT"S', C. C .. 
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